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1. I ntroduction

Debt Cancellation Contracts (DCCs) and related products like Debt Suspension
Agreements (DSAS) are products sold in connection with a consumer loan and which
promise to provide some debt relief to the consumer if certain events occur. The events
triggering the benefit under the DCCY/DSAs are typically events that impair the
borrower’s income or place a financial burden on the borrower. DCCs/DSASs are part of
the group of debt protection products that include credit insurance and which promise,
among other things, to preserve the borrower’ s credit rating in adverse circumstances.

Over the past three years, lenders have shifted their debt protection product offerings
from credit insurance to DCCS/DSAS, most notably in connection with credit cards. The
majority of major credit card issuers, including Citicorp, Discover (Sears), Bank of
America, Fleet Bank, Advanta, Bank One, Chase, MBNA, Providianand private |abel
card issuers like Target, have replaced credit card credit insurance with credit card
DCCs/DSAs

This report will examine both credit insurance and DCCs/DSAs to help explain how
DCCgDSAs are a substitute for credit insurance and why lenders have moved away from
credit insurance to DCCY/DSAs. We will also examine the impact DCCs/DSAs on credit
insurance regulation and on consumers who purchase debt protection products. We also
review regulatory activity related to DCCS/DSAS and conclude with a set of
recommendations for regulatory oversight of DCC.
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2. Credit Insurance versus DCCYDSAS

DCCs/DSAs are part of the group of debt protection products that include credit
insurance and which promise, among other things, to preserve the borrower’s credit
rating in adverse circumstances. A complete understanding of DCCs/DSAS requires an
understanding of how DCCs/DSAs compare and relate to credit insurance.

2.1  Credit Insurance

Credit insurance refers to a group of insurance coverages sold in connection with aloan,
credit agreement or credit card account. Credit insurance generally makes payments for
the consumer to the lender for a specific loan or credit agreement in particular
circumstances. Credit insurance protects the lender’ s loan in the event something
happens to impair the consumer’s ability to pay. The common types of credit insurance
sold include:

Credit Life, which pays off the consumer’s remaining debt on a specific loan or
credit card account if the borrower dies during the term of the coverage.

Credit Accident and Health, also known as Credit Disability, which makes
monthly payments on a specific loan or credit card account if the borrower
becomes disabled during the term of coverage.

Credit Involuntary Unemployment, which makes monthly payments, often limited
in number, on a specific loan or credit card account if the borrower becomes
involuntarily unemployed during the term of coverage.

Credit Leave of Absence, which makes a limited number of monthly payments on
a specific loan or credit card if the borrower takes an unpaid family leave from
work for specific reasons, including care for a newborn or care for a serioudly ill
family member.

Credit Property, which paysto repair or replace persona property purchased with
the loan or credit proceeds and/or serving as collateral for the credit if the
property is lost or damaged. Unlike the first four credit insurance coverages,
credit property insurance is not directly related to an event affecting a consumer’s
ability to pay his or her debt.
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There are three parties to a credit insurance agreement — the borrower, the lender and the
credit insurer. The credit insurer sells a group policy to the lender who, in turn, slls
credit insurance in connection with individual loans or credit cards to borrowers. The
lender typically issues an insurance certificate for the group policy to the borrower. In
exchange for specified premium payments, the credit insurer agrees to make the
borrower’ s payments to the lender on behalf of the borrower when a covered event
occurs. A covered event is the death, disability, involuntary unemployment or leave of
absence specified in the credit insurance policy. Appendix 1 contains an example of a
credit insurance certificate.

2.2  Debt Cancellation Contracts and Debt Suspension Agreements

There are two partiesto DCC/DSA products — the borrower and the lender. The
DCC/DSA is an amendment or addition to the loan agreement between the lender and the
borrower. The DCC/DSA loan agreement amendment states that, for a fee, the lender
will waive certain payments, charges and/or fees when certain covered events occur. The
covered events include death, disability, involuntary unemployment, leave of absence
and/or other events specified in the DCCS/DSAS agreement. Unlike credit insurance, no
payment is made on behalf of the consumer when a covered event triggers a DCC/DSA
benefit. Rather, the lender “cancels’ or “suspends’ a payment, charge and/or fee.
Appendix 2 contains an example of a DCC agreement provided to a consumer.

Although there are technically two parties to a DCC/DSA, lenders offering a DCC/DSA
product typically rely on credit insurers for administration of the program. The DCC
agreement in Appendix 2 cites American Bankers — the largest credit insurer in the
country — as the Plan Administrator. In addition, lenders typically purchase an insurance
policy — a contractua liability policy — from a credit insurer to cover the cost of any
DCC/DSA program benefits. Therefore, in practice, a DCC/DSA program is
administered aimost identically to a credit insurance program — the credit insurer
administers the program, markets the program to borrowers and pays benefits on behalf
of the consumer to the lender while the lender reaps large revenues for providing alist of
borrowers to the credit insurer.
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2.3  Credit Insurance and DCCs Can Be Functional Equivalents

To aconsumer, DCCs and credit insurance are very similar — or even identical —
products. For example, a credit card credit insurance program containing credit life,
credit disability and credit involuntary unemployment coverages provides the identical
benefits for a consumer as a DCC program for death, disability and involuntary
unemployment. We will show later in the report how lenders have modified the
triggering events (and, consequently, the benefits) from credit insurance when moving to
aDCC/DSA program — with very unfavorable results for consumers. But, in this
example, the benefits under the two programs are identical from the consumer’s
perspective — in the event of the death, the entire outstanding debt is eliminated and in the
event of qualifying disability or involuntary unemployment, the minimum monthly
payment is eliminated.

Tablel
Comparison of Credit Insurance and DCC Benefits
Event Credit Insurance DCC
Death Outstanding Debt Paid Off | Outstanding Debt Canceled
Disability Minimum Monthly Minimum Monthly
Payment Made Payment and Related Fees
Canceled
Involuntary Unemployment | Minimum Monthly Minimum Monthly
Payment Made Payment and Related Fees
Canceled

Another important similarity between credit insurance and DCCS/DSAS is the methods
of payment. Both products are offered with a monthly payment method in some
circumstances and with a single payment method in others. With the single payment
method, the premium (credit insurance) or fee (DDC/DSA) is added to the underlying
loan and financed. Generally, credit insurance or DCCs/D SAs sold in connection with
open-end or revolving loans, such as credit cards, utilize a monthly payment method with
the premium or fee based on the average or period-ending outstanding loan balance.
Generally, credit insurance or DCCY/DSAs sold in connection with closed-end or
installm(int loans utilize the financed single premium / financed single fee payment
method.

! There are inportant exceptions. Credit unions have historically sold monthly payment (“monthly
outstanding balance) credit insurance in connection with installment |oans because these products are far
more favorable to consumers than financed single premium (‘ single premium) products.




Debt Cancellation Contracts and State I nsurance Regulation
A Report to FIRST by the Center for Economic Justice

July 2003

The table below compares the terminology used for credit insurance and DCCY/DSAS:

Table2

Comparison of Credit Insurance and DCC/DSA Terminology

Credit I nsurance

Debt Cancellation/Debt Suspension

benefit protection, feature

clam activate protection
contingency protected event

coverage protection, feature

credit debt

Creditor bank, creditor

insurance protection

insurer bank, creditor

Insured protected cardholder, debtor
life insurance death protection

pad canceled, waived

Pay cancel, waive

policy agreement, addendum, contract
premium fee

premium rate feerate

2.4  Differences between Credit Insurance and DCCY/DSAS

There are significant differences between credit insurance and DCCs/DSAS, the most
important of which is the nature of regulatory oversight of the two products. Credit
insurance is an insurance product and, consequently, is regulated primarily by state

insurance regulators.> The national Comptroller of the Currency, credit union regulator,

2 The Center for Economic Justice has published two national reports on state credit insurance regulation
in collaboration with Consumers Union (1999) and the Consumer Federation of America (2001). In
addition, CEJ has published a number of state-specific credit insurance analyses. See www.cef
online.org.

There are afew instances of federal regulation related to credit insurance. For example, regulations
implementing the federal Truth in Lending Act provide requirements for calculation of the Annual
Percentage Rate (APR). If the offer of credit insurance offered in connection with aloan meets certain
requirements, then the cost of credit insurance does not have to be included in the APR calculation. If
the credit insurance offer does not meet these requirements, then the cost of credit insurance must be
included in the APR. Asaresult of Regulation Z, virtually all credit insurance sold meets these
disclosure requirements.

A second example of federal regulatory action affecting credit insurance relates to financed single
premium credit insurance sold in connection with real-estate secured loans. Recent changes to HOEPA
regulations require that the costs of single premium credit insurance be included in the APR calculation
for these types of loans. These regulatory changes, along with other actions by secondary lenders Fannie
Mae and Freddie Mac and advocacy by fair housing and fair lending organizations, led to the virtual
elimination of financed single premium credit insurance sold in connection with real estate secured loans
and its replacement with monthly pay products.
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and thrift regulator have all determined that DCCS/DSAS are a banking product and,
consequently, are not subject to the state insurance regulation. The decisions by federa
banking regulators about regulatory jurisdiction over DCCS/DSAS have developed over
alengthy period of time and reflect strong disagreements between these federal regulators
and state insurance regulators. We discuss the history of DCCS/DSAS regulatory
decisionsin Section 5.

The differences in regulatory jurisdiction over credit insurance and DCCS/DSAS result in
major differences in the scope and nature of regulatory oversight for the products and
consumer protections for potential purchasers of the products. We discuss these
important differencesin Section 6.

Another difference between credit insurance and DCCS/DSAS is the number of parties
involved. As stated above, credit insurance involves three parties — borrower, lender and
insurer. Since the provision of benefits under the credit insurance policy requires the
insurer to pay the lender under certain circumstances, there is a need to ensure that the
insurer maintains the ability to pay. Stated differently, there is aregulatory interest in the
solvency of the credit insurer. With DCC, there is no payment of benefits to the lender.
Rather, the benefits for the consumer under the DCC/DSAs are a cancellation of certain
payments and/or interest charges. Although federal regulators certainly have an interest
in the solvency of lenders, there is no need for solvency to provide the DCCYDSAS
benefit. A lender could be insolvent and till be able to cancel or waive a fee®.

There are important benefit differences between credit insurance and DCCS/DSAs. The
DSA benefit is adebt suspension — the consumer can skip a payment and not accrue
additional interest charges or late fees. Unlike credit insurance, which makes the
monthly payment on behalf of the consumer, and therefore pays down some of the loan
principal, a DSA does not reduce the amount owed by the consumer. In addition, some
credit insurance products provide a monthly benefit greater than the minimum monthly
payment due on aloan. For example, instead of the minimum monthly payment which
may be only 1.8% or 2.0% of the outstanding balance, some credit unemployment
policies provide a monthly payment of 3% or more of the monthly payment.

3 DCCs/DSAs are typically amendments to loan agreements. |f aDCC/DSA were a separate agreement
from the underlying loan agreement, a consumer may not receive the benefits of the DCC/DSA
agreement if the lender became insolvent.
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3. Market Structure and Regulatory Oversight

Credit insurance is characterized by reverse competition — a market structure in which
market forces cannot be relied upon to protect consumers from overcharges by insurers.
This market structure leads to, in theory, strict regulatory oversight of credit insurance by
state insurance regulators. In this section, we examine the market structure for credit
insurance and DCCs/DSAs and the regulatory structures for each set of products.

3.1 Reverse Competition in Credit |nsurance Markets

One of the principa responsibilities of state insurance regulators is monitoring the
financial condition of insurance companies to ensure that insurers are able to pay the
benefits under the insurance contracts for which consumers have paid premiums to the
insurers. Consequently, state insurance regulators will monitor the financial cordition of
credit insurers as they would insurers offering other products. However, state regulatory
oversight of credit insurance has typically been, at least in theory?, far more extensive for
credit insurance than for other types of products, such aslife, auto or homeowners
insurance. The reason for the more extensive regulatory structures for credit insurance
arises from the reverse-competitive market structure of credit insurance.

A useful description of credit insurance markets is found in NY State Insurance
Department Regulation 27A (11INY CCR 185).

185.0(b) In the marketing of credit insurance, the inferior bargaining position of
the debtor creates a "captive market” in which, without appropriate regulation of
such insurance, the creditor can dictate the choice of coverages, premium rates,
insurer and agent, with such undesirable consequences as. excessive coverage
(both as to amount and duration); excessive charges (including payment for
nonessential items concealed as unidentifiable extra charges under the heading
of insurance); failure to inform debtors of the existence and character of their
credit insurance and the charges therefore, and consequent avoidance of the
protection provided the debtor by such coverage.

(c) In the absence of regulation, premium rates and compensation for credit
insurance tend to be set at levels determined by the rate of return desired by the
creditor in the form of dividends or retrospective rate refunds, commissions, fee
or other allowances, instead of on the basis of reasonable cost. Such “reverse
competition,” unless properly controlled, results in insurance charges to debtors
that are unreasonably high in relation to the benefits provided to them.

* See CEJ national reports for state failuresin credit insurance regulation
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In anormally competitive market, competition for the consumer’s business leads to lower
prices and reasonable profits. In areverse competitive market, the credit insurer, who
requires a lender to produce credit insurance sales, competes for the lender’ s business.
This competition typically takes the form of offering higher commissioners and
compensation and additional servicesto the lender. Consequently, competition to sell
credit insurance policies drives up the price of credit insurance. In areverse competitive
market, the consumer is unable to exert market pressure leading to lower prices or
reasonable profits.

The National Association of Insurance Commissioners (NAIC) recently adopted a
model law regarding the regulation of credit property insurance in an effort to promote
more effective and more uniform regulation of the product across the states. One of the
purposes of the model is to:

Address the problems arising from reverse competition in credit
insurance mar kets.

The model law defines reverse competition:

“Reverse competition” means competition among insurers that regularly
takes the form of insurers vying with each other for the favor of persons
who control, or may control, the placement of the insurance with insurers.
Reverse competition tends to increase insurance premiums or prevent the
lowering of premiums in order that greater compensation may be paid to
persons for such business as a means of obtaining the placement of
business. In these situations, the competitive pressure to obtain business
by paying higher compensation to these persons overwhelms any
downward pressures consumers may exert on the price of insurance, thus
causing prices to rise or remain higher than they would otherwise. Ina
reverse competitive market, powerful market forces work to the
disadvantage of the consumer.

3.2 Requlatory Oversight of Credit Insurance

The reverse competitive nature of credit insurance markets requires stringent
regulatory oversight of products, sales practices and prices (rates) to ensure that
consumers are treated fairly in the sales and claim process and that benefits provided
under the credit insurance policy are reasonable in relation to the premiums charged.
Towards this end, every state requires prior approval of credit insurance policiesto
ensure unreasonabl e restrictions on eligibility and coverage are not included. Many
states have also established loss ratio standards as the measure of reasonable benefitsin
relation to premium. The loss ratio standards for credit life and credit disability range
from 40% to 70% with the vast mgjority of states using loss ratio standards in the 50% to
60% range. The NAIC model regulations for credit insurance specify a 60% loss ratio
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standard — meaning that claims paid on behalf of consumers to lenders should be at least
60% of the premiums earned by insurers from the related policies.

There is substantial variation among states in the regulatory requirements for
credit insurance, most notably in the states' implementation of the rate standard — that
benefits must be reasonable in relation to premium. There is aso variation among states
in the degree to which policy forms (product filings) are reviewed. Some states routinely
approve product filings, while other states challenge the same filings as having unfair or
misleading provisions.

The degree of variation among states creates a challenge for national lenders to
offer a product across states. For example, if alender wanted to offer a credit insurance
package of life, disability, involuntary unemployment and leave of absence, some of the
regulatory hurdles would include:

Filing and approval of a group insurance policy, insurance certificates and
application forms for each coverage for each jurisdiction. A national lender
operating in 50 states and the District of Columbia would have to make 204
filings— four filings each in 51 jurisdictions. While the filings will be similar
and identical across many states, differing state requirements mean that all of
the filings will have some state-specific issues. It isimportant to point out
that an insurer wishing to file and gain approval for this package of coverages
will have to use two different types of insurance companies. Insurance
companies that write life and health insurance are not permitted to write
property and casualty coverages. The filings for credit involuntary
unemployment and credit leave of absence must be submitted by a property
casualty insurance company.

Filing and approval of rates for each coverage for each jurisdiction. For credit
life and credit disability, most credit insurers will file for the maximum
permissible rate — the so-called prima facie rate — which an insurer can use
without any justification. However, if the lender’s particular credit insurance
clientele exhibits much higher than average losses, the insurer can and will
file for ahigher rate — so-called upward deviations. For involuntary
unemployment and leave of absence, the rate filings must include an actuarid
analysis and justification for the proposed rate. Even after initial approval of
rates, the lender and the insurer must monitor the states for changes in the
prima facie rates, which will necessitate changes in the both the rates charged
in those states and changes in the product disclosures.

Licensing of agentsin each jurisdiction. Although many states have
simplified the licensing of agents selling only credit insurance, the lender and
the insurer must identify and comply with agent licensing requirements in the
states.
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3.3 Market Structure for DCCg/DSAS

The market structures of credit insurance and DCCS/DSAS products are, to some extent,
different. Because the sale of DCCs/DSAS involves two parties, one principal structure
of reverse competitive markets — the seller competing for sales to a producer and not
directly selling to the ultimate buyer —is missing. Other characteristics of the markets in
which credit insurance and DCCsDSAs are sold are similar, including:

The credit insurance or DCCY/DSASs is a side issue to the mgjor transaction
The major transaction is the underlying loan or credit for which the consumer

is applying.

An absence of choice for the consumer. The lender selects the coverage or
package of coverages to offer and the consumer has only the choice to accept
or not accept the package of coverages. Although afew states require credit
insurers to offer individual coverages, a consumer who wants to purchase, say,
credit disability, must purchase the package of life, disability, involuntary
unemployment, etc., even if he or sheisingligible for benefits under the other
coverages.

Limited product information and consumer misperceptions. Typical
disclosures for both credit insurance and DCCs/DSAs identify the events that
trigger benefits, some eligibility requirements and rates. There is never any
information about, for example, the likelihood of a particular event occurring
on average. Consumers typically have misperceptions about their likelihood
of encountering atriggering event, such as disability or involuntary
unemployment.

The absence of the credit insurer from DCC/DSA markets® does not eliminate the reverse
competition. The inferior bargaining position of the borrower, the fact that the
DCC/DSA purchase is tangential to the principal transaction, the ability of the lender to
dictate terms and fees and the unique ability of the lender to access the business are dll
elements of areverse-competitive market. Although the market structure for
DCCgDSAs is not the classic three-party reverse competition market structure,
consumers of DCCs/DSAs products do not have market power sufficient to force lenders
to offer DCCs/DSASs products at reasonable rates. Aswe show below in Section 7, the
market results for DCCs/DSAS products — both the relationship of benefits to fees and the
nature of coverages and exclusions— vividly document the absence of consumer power in
the DCCs/DSAS markets.

® In practice, anumber of lenderswill secure agroup insurance policy to insure their DCC and DSA
exposure.

10
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3.4  Regulatory Oversight of DCCYDSAS

DCCs/DSAs are regulated by both federal and state agencies. DCCY/DSAs offered by
national banks, savings and loan associations and credit unions are subject to the
regulatory oversight of the Office of the Comptroller of the Currency, the Office of Thrift
Supervision and the National Credit Union Administration, respectively. DCCYDSAS
offered by state banks, state savings and |oan associations and state credit unions are
subject to the regulatory oversight of state banking and credit union regulators. We
discuss the regulatory oversight of DCCY/DSASs in more detail in Section 6, but the most
sdlient points include:

The OCC has takenthe lead among federal agencies on both establishing
DCCgDSAs as a banking product and establishing the federal regulatory
framework for DCCs

The OCC’ s recently-promulgated DCCs/DSAS regulation provides no
regulation of the fee amount that can be charged for DCCYDSAs and few
reguirements for minimum product standards.

Most states, even those who continue to believe that DCCY/DSAS are
insurance products and should be subject to the same type of regulatory
oversight as credit insurance, have adopted the same state requirements for
DCCgDSAs as those created for national banking institutions to avoid putting
state-charted institutions at a competitive disadvantage. The development of
DCCgDSAs regulatory structures is a graphic example of regulatory arbitrage
— arace to the lowest common denominator of consumer protection.

4, History of DCCs/DSAs and the Fight over Regulatory Jurisdiction

In 2002, the Comptroller of the Currency (OCC) promulgated a regulation governing the
sale of DCCY/DSASs by national banks. The 2002 OCC rule culminates a long fight
between state insurance regulators and federal banking regulators regarding the
regulation of DCCs/DSAs. The fight started in the early 1960's. This section reviews
the history and development of regulation of DCCY/DSAS.

4.1 Initia Rulings by the OCC and Opposition by State |nsurance Regulators

In a December 1963 issue of The National Banking Review, the OCC discussed DCCs as
alegal activity of anational bank. In response to aletter of inquiry on DCCs, the OCC
issued a letter on March 10, 1964 stating that that a national bank has the right to issue
DCCson loans issued through the bank. Appendix 3 contains a copy of that letter.
Comptroller of the Currency James J. Saxon stated:

11
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The use of debt cancellation contracts, the imposition of an additional charge and
the establishment of reserves as protection against losses arising out of such
contractsis a lawful exercise of the posers of a National Bank. The exercise of
such powers is necessary to and is part of the business of banking. Such activities
may not therefore, properly be considered as engaging in the business of
insurance.

On March 26, 1964, the OCC issued another letter to a national bank stating that the
March 10, 1964 ruling was also applicable to installment loans as well as to any other
obligation owing to a national bank.

Later in 1964, the National Association of Insurance Commissioners (NAIC) issued a
resolution in opposition to the OCC'’ s ruling on DCCs stating that DCCs constit ute the
business of insurance and, therefore, are subject to state insurance regulation. The NAIC
resolution stated that, under the OCC'’ s ruling, the public would be “of the protection of
such state laws and regulations with respect to credit life insurance.” Appendix 4
contains a copy of the NAIC resolution and a legal memorandum prepared by the Life
Insurance Association of America examining whether DCCs constitute the business of
insurance.

On August 26, 1971, the OCC promulgated 12 C.F.R. 7.7495 permitting national banks
to enter debt cancellation agreements, charge a fee for the agreement, and set up reserves
to cover liabilities. In 1972, the OCC issued letters permitting national banks to offer
debt cancellation agreements for theft, loss, and destruction of collateral. On March 26,
1984, the OCC issued Interpretive Letter No. 283, which provided:

National banks may sell credit life and disability insurance, as an agent for the
insurer.

The sale of credit life and disability insurance is directly related to abank’s
express lending authority because it protects the bank’ s ability to recover the
value of its loan and, therefore, is under the scope of incidental powers.

The bank is prohibited by statute 12 U.S.C. § 1972(1) from conditioning any
extension of credit on the borrower’ s purchase of credit insurance from the bank
or one of its subsidiaries.

4.2  TheFirst National Bank of Eastern Arkansas Litigation

Although the OCC had ruled for years that national banks could sell DCCs, the question
of the effect of state regulation of credit insurance on those agreements had not been
litigated. 1n 1987, First National Bank of Eastern Arkansas began offering debt
cancellation agreements as an alternative to credit insurance. Initialy, the Arkansas
insurance department stated that it did not object to the practice. However, given the risk
of losing their credit insurance business, credit insurers urged the Arkansas Department

12
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of Insurance to change its position. The Department reversed itself and ruled that debt
cancellation agreements were an “identical aternative to credit insurance,” were subject
to regulation, and the sale of any such agreements would result in litigation by the
Department against the bank. In response, First National Bank of Easern Arkansas sued
the state insurance department in 1989 seeking a declaration that the Department had no
regulatory authority over the bank in its sale of the debt cancellation agreements. The
District Court ruled in favor of the bank, concluding that the agreements were not credit
insurance and were an incidental power of national banks. The Eighth Circuit Court of
Appeals upheld the lower court ruling in 1990.

In response to the First National Bank of Eastern Arkansas ruling, the NAIC Credit
Insurance Committee discussed the consumer protection problems with unregulated
DCCs compared to credit insurance. The chair of the Credit Insurance Committee,
Missouri Director of Insurance Lewis Melahn, requested a meeting with the OCC to
better understand the OCC'’ s positions on regulation of DCCs. In an August 24, 1992
letter, the OCC declined to meet with insurance regulators. Appendix 5 provides a copy
of the OCC letter and the minutes of the Credit Insurance Committee's discussion of
DCCs.

4.3  The OCC Expands Its Rulings

Perhaps emboldened by the First National Bank of Eastern Arkansas rulings, the OCC
moved to expand the powers of federal banks in this area over the following years. On
January 1, 1994, OCC Interpretive Letter No. 640 stated that national banks may offer
debt cancellation agreements that cancel debt in the event of disability or unemployment,
in addition to agreements that cancel debt upon death. In 1996, the OCC expanded its
rule to include agreements that cancel debt in the event of disability, in addition to
agreements that cancel debt upon death, by deleting 12 C.F.R. 7.7495 and creating 12
C.F.R. 7.1013, which provides that “national banks may enter into a contract to provide
for loss arising from cancellation of an outstanding loan upon the death or disability of
the borrower.”

On April 3, 1998, OCC Interpretive Letter No. 827 stated that a bank could enter a debt
suspension agreement. Under such an agreement, the bank could freeze the credit card
holder’ s account for a set period of time for involuntary unemployment, disability, family
leave, or hospitalization. The agreement could also provide for the cancellation of the
debt upon desath.

On June 30, 1998, the OCC issued a letter to a national bank stating that the bank could
offer debt cancellation agreements for death, disability or involuntary unemployment on
retail loan products and could purchase aliability policy from one of its insurance
subsidiaries to cover any losses. On that same date, the OCC issued another letter to a
national bank stating that the bank could offer debt deferment agreements that would
freeze the credit card holder’s account for a set period of time for involuntary
unemployment, disability, family leave, or hospitalization.

13
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4.4  Gramm-Leach Bliley Act

In 1999, Congress passed a comprehensive overhaul of national banking, Gramm- L each
Bliley Act, Public Law 106-102 (GLBA). GLBA has several provisions that arguably
affect the regulation of DCCYDSAs by national banks. By the time of passage of GLBA,
most state insurance departments had conceded the fight over whether DCCs/DSAS could
be regulated as insurance products. The Texas Department of Insurance (TDI) continued
to press the fight. Appendix 6 is copy of aletter issued by the TDI in May 1999 arguing
that DCCs were subject to some state insurance regulation. The banking industry quickly
responded with an alternative legal brief and rebuttal to TDI, a copy of which is provided
in Appendix 7. Asdiscussed below, both opponents and proponents of state regulation of
DCCS/DSAS by national banks argue that GLBA supports their cause. However, until
the courts rule otherwise, most observers believe that GLBA does not permit state
regulation of DCCS/DSAS by national banks.

45 OCC DCC/DSA Rulemaking

In 2001, the OCC initiated a rulemaking proceeding to establish regulations for
DCCg/DSAs. The rulemaking was welcomed by banks who sought specific guidelines
for the sale of DCCYDSAs. By thistime, the NAIC and state insurance regulators had
largely given yp the fight for jurisdiction over DCCY/DSAS issued by national banks,
thrifts or credit unions and submitted comments asking the OCC to create regulatory
parity between credit insurance and DCCs/DSASsS. The regulators and consumer
organizations argued that, since the two products were functional equivalents, less
regulatory oversight of DCCs/DSAs would cause a migration from credit insurance to
DCCs/DSASs by lenders with troubling results for consumers. Appendix 8 is a copy of
the comments submitted by the Center for Economic Justice and the Consumer
Federation of America. The OCC issued its rulemaking decision in August 2002.

14
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5. Current Statusof States’ Authority over Debt Cancellation Contracts and
Debt Suspension Agreements

The recent DCC/DSA rule promulgated by the OCC became effective June 16, 2003.°
The final regulation is found in Appendix 9. The OCC summarized the significant
features for the rule as follows:

It codifies the OCC'’ s longstanding position that DCCs and DSAs are
permissible banking products.

It establishes important safeguards to protect against consumer confusion and
areas of potential customer abuse. In particular, the final rule prohibits
national banks from offering lump sum, single premium DCCs or DSAsIn
connection with residential mortgage loans.

The rule provides for standardized disclosures of key information in
connection with the offer and sale of DCCs and DSAS. The disclosure
requirements are structured to accommodate widely used methods of
marketing DCCs and DSASs, including telephone solicitations, mail inserts,
and so-called “take one”’ applications.

To the extent feasible, the rules apply consumer protections modelled on the
framework of consumer protections that Congress directed the OCC (and the
other Federal banking agencies) to apply to banks' insurance sales. National
banks are familiar with these insurance sales requirements, which are
contained in part 14 of the OCC' s regulations, and the approach taken in the
fina rule enables banks to harmonize their policies, procedures, and employee
training programs across the two product lines.

The rule addresses safety and soundness considerations presented by DCCs
and DSAs by requiring national banks to manage the risks associated with
these products according to safe and sound banking principles, including
appropriate recognition and financial reporting of income, expenses, assets,
and liabilities associated with DCCs and DSAS, adequate internal controls,
and risk mitigation measures.

In promulgating this rule, the OCC rejected recommendations by state insurance
regulators and consumer organizations to establish minimum benefit standards. The
OCC explain its decisions as follows:

6 The Comptroller delayed indefinitely implementation of certain provisionsin the DCC regulation. The
notice of this action and request for comments on the issue are found in Appendix 10. The comments of
CEJ and Consumer Federation of Americain response to the action and notice are found in Appendix 11.
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For several reasons, we decline to depart from the basic regulatory approach we
proposed, although the final rule does contain enhanced consumer protection
features beyond those contained in the proposal. First, as the Taylor court
explained, DCCs and DSAs are distinct from credit insurance as a matter of law.
Moreover, we see no evidence that the market for DCCs and DSAs suffers from
the same flaws as the commenters assert prevail in the credit insurance market.
Issuers of DCCs and DSAs do not compete to enlist independent, third-party
sellersto place their product. Instead, every national bank that issues DCCs or
DSAsisits own seller because these products are provided in conjunction with
loans that the bank itself makes. Commenters provided no evidence of impairment
in the market for DCCs and DSAS, but instead relied on concerns regarding
distortions and abuses in the credit insurance market. Thus, we cannot conclude
that the strongest reason given by the commenters in support of fee regulation --
dysfunction in the market that disclosures are inadequate to overcome --is present
in the market for DCCs and DSAs. Moreover, as the rule's express prohibition on
tying makes clear, the choice of purchasing the product is left exclusively to the
customer. We have concluded, therefore, that a regulatory approach that includes
price controls as a primary component is not warranted.

The OCC also rejected recommendations by consumer organizations to prohibit single
fee products:

In the absence of evidence that the abuses identified by the commenters are
occurring in the DCC or DSA market, we have declined to adopt an across-the-
board prohibition on lump sum fees. We remain concerned, however, that abuses
similar to those occurring in the credit insurance market not develop with respect
to DCCs or DSAs provided in connection with home mortgage loans. To guard
against that result, the final rule prohibits a national bank from requiring a
customer to pay the fee for aDCC or DSA in a single payment, payable at the
outset of the contract, if the debt that is the subject of the contract is aresidential
mortgage loan. The rule permits single payment contracts in the case of all other
consumer loans, but requires banks that offer the option of paying the feein a
single payment to also offer the bona fide option of paying for that contract in
periodic payments. In such cases, the bank must also make certain disclosures
related to the fee.

We continue to believe that the approach that best balances encouraging banks to
provide a viable choice of products for consumers with discouraging unfair
practices is to require banks to offer both options so that a customer can choose
between alower total fee or the availability of arefund. In our view, the potential
for unfairness in a no-refund product lies principally in the fact that the customer
may be induced to pay “up front” for coverage that he or she never receives
because the loan is prepaid. This result is substantially mitigated if the consumer
has the option of DCC or DSA coverage on a*“pay as you go” basis. Accordingly,
the fina rule retains this provision (as renumbered) with one substantive change.
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The text of the final rule requires that a bank that offers a no-refund DCC or DSA
must also offer the customer a bona fide option to purchase a comparable contract
that provides for arefund. The option to purchase is bona fide if the refund
product is not deliberately structured in such away, including pricing of the
product, as to deter a customer from selecting that option.

Degspite this explanation, the OCC announced on June 14, 2003 — two days before the
effective date of the rule — an indefinite delay in the implementation of the single fee
provisions for certain types of sellers:

The Office of the Comptroller of the Currency (OCC) has determined to delay the
date when compliance is required with certain provisions of the final rule
governing debt cancellation contracts (DCCs) and debt suspension agreements
(DSAS) in order to allow the OCC to consider issues that have recently been
brought to our attention concerning the application of the DCC/DSA rulein the
context of closed-end consumer loan transactions where DCCs and DSAs are
offered through unaffiliated, non-exclusive agents. The delay of the compliance
date applies only to the extent and to the types of transactions described in this
document. In all other circumstances, national banks are required to comply with
the DCC/DSA rule as of June 16, 2003, which is the date on which the rule takes
effect. The OCC also isinviting comment on issues raised by national banks
related to the sale of DCCs and DSAs in connection with closed-end consumer
loans offered through such non-exclusive agency relationships.

In addition, the rule requires a national bank that offers a customer the option to
pay the fee for aDCC or DSA in asingle payment also to offer that customer a
bona fide option to pay the fee on a periodic basis (“ periodic payment option”).
The final rule takes effect on June 16, 2003.

The OCC recently has received information that the periodic payment option
requirement may present unique issues, of which the OCC was previously
unaware, in connection with DCCs and DSAs offered by national banks through
unaffiliated, non-exclusive agents, with respect to certain types of consumer
purchase transactions, most notably car |oans made available through automobile
dedlers.
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Accordingly, we have determined that it is appropriate to delay the mandatory
compliance date for the periodic payment option in the case of transactions where
unaffiliated, non-exclusive agents of a national bank offer that bank’s DCC or
DSA in connection with closed-end consumer credit, until the OCC has an
opportunity to further evaluate the feasibility of approaches to providing
appropriate customer protections in connection with that type of transaction.
Because the availability of the periodic payment option also triggers certain
disclosures, we aso are delaying the time for compliance with certain other
provisions in the DCC/DSA fina rule that are linked to the requirement to offer a
periodic payment option, including the requirement to provide the long form
disclosures.

5.1 Impact of OCC Rule on State Jurisdiction over DCC/DSAS

The regulations by the Office of the Comptroller of the Currency (OCC) deprive the
states of authority to regulate the sale by national banks of Debt Cancellation Contracts
(DCCs) and Debt Suspension Agreements (DSAS). The regulation provides:

Scope. This part applies to debt cancellation contracts and debt suspension
agreements entered into by national banks in connection with extensions
of credit they make. National banks' debt cancellation contracts and debt
suspension agreements are governed by this part and applicable Federa
law and regulations, and not by ... State law.

12 C.F.R. 7.31 (c) (emphasis added). The OCC expressy regjected the Texas Insurance
Commissioner’ s position that states retain the power to regulate DCCs and DSASs by
national banks as “insurance.” In the Summary of Comments for the final rule making,
the OCC stated:

Many commenters sought clarification about the regulatory framework
that governs DCCs and DSAs. They urged the OCC to clarify that DCCs
and DSAs offered by national banks are not subject to regulation under
State insurance law. One commenter, however, asserted that DCCs and
DSAs are “authorized” insurance products under the Gramm- Leach-Bliley
Act (GLBA) and that States have express authority to regulate them as
insurance, subject only to the preemption standards set forth in section 104
of the GLBA.
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Asis described in the Background section of this preamble discussion,
DCCs and DSAs are banking products authorized under 12 U.S.C.
24(Seventh). Thisfinal rule, together with any other applicable
requirements of Federal law and regulations, are intended to constitute the
entire framework for uniform national standards for DCCs and DSAs
offered by national banks. Accordingly, the final rule states that DCCs
and DSAs are regulated pursuant to Federal standards, including part 37,
and not State law.

For national banks, therefore, federal law preempts the state’ s ability to regulate the
transaction, barring a lawsuit to overturn the OCC'’ s position. DCCs and DSAs are used
by avariety of lenders, however. This section addresses the extent to which states retain
regulatory authority over DCCs and DSAs by different types of lenders.

5.1.1 National Banks

The OCC'’ s regulation applies to nationa banks. 12 C.F.R. 8 37.2 (b). Thus, unlessthe
OCC’s determination is overruled by a court, the regulation preempts any state regulation
of DCCs and DSAs sold by national banks.

The argument against preemption is that the Gramm- Leach-Bliley Act, Public Law 106-
102 (GLBA) allows states to regulate DCCs and DSAs. GLBA affirmsthe right of
national banks to sell DCCs and DSAs as “authorized products.” “Authorized products’
are defined to be products which the OCC as of January 1, 1999, “had determined in
writing that national banks may provide as principal.” GLBA 8§ 302(b). Since the OCC,
prior to the grandfather date, has ruled that national banks have the power under the
National Bank Act to underwrite DCCs (12 C.F.R. § 7.1013) and DSAs (OCC
Interpretative Letter No. 827) and since these determinations have not been overturned by
acourt of competent jurisdiction, they qualify as *“authorized products’, and may be sold
by nationa banks.

The issue, however, is whether the sale of the products by national banks can be
regulated by the states. Although GLBA alows national banks to sell DCCs and DSAS,
it also expressly reserves the right of states to regulate insurance:

No person shall engage in the business of insurance in a State as principal
or agent unless such person is licensed as required by the appropriate
insurance regulator of such State in accordance with the relevant State
insurancelaw . . . .
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GLBA 8§ 104(b). Thus, the OCC's regulation preempts state laws if DCCs and DCAs are
not “insurance,” but not if the products congtitute “insurance.” Historically the decisions
by courts and federal agencies were that DCCs and DSAs are not insurance. See, e.g.,
First National Bank of Eastern Arkansas v. Taylor, 907 F.2d 775, 780 (8" Cir. 1990),
cert. denied, 498 U.S. 972 (1990) (holding that DCCs are not insurance). The Texas
Insurance Commissioner, however, has made a well-reasoned argument that DCCs and
DSAs are “insurance” under GLBA. Until a court accepts those arguments, though, the
states will not be able to regulate the sale DCCs and DSAs by national banks.

5.1.2 National Credit Unions

The National Credit Union Administration (NCUA) expressly permits national credit
unionsto sell DCCsand DSAS:

The categories of activities in this section are preapproved as incidental to
carrying on your business under Sec. 721.2. The examples of incidental
powers activities within each category are provided in this section as
illustrations of activities permissible under the particular category, not as
an exclusive or exhaustive ligt. ...

(9) Loanrelated products. Loanrelated products are the products,
activities or services you provide to your membersin alending transaction
that protect you against credit-related risks or are otherwise incidental to
your lending authority. These products or activities may include debt
cancellation agreements, debt suspension agreements, letters of credit and
leases.

12 C.F.R. 721.3 (g). However, unlike the OCC, the NCUA has not preempted state
regulation of those sales. Instead, the NCUA has expressly made those sales subject to
state law:

Y ou must comply with any applicable NCUA regulations, policies, and
legal opinions, as well as applicable state and federa law, if an activity
authorized under this part is otherwise regulated or conditioned.

12 C.F.R. 721.5. Thus, states are not preempted from regulating the sale of these
products by national credit unions.

In arecent Bulletin, NCUA took the position that these products are not insurance:

At least one court has established that a debt cancellation agreement is not
an insurance product regulated by state insurance regulators. It is, in fact, a
two-party contract between the lender and its borrower, outside the
purview of insurance laws.
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May 2003 Letter No. 03-FCU-06, found at http://www.ncua.gov/ref/letters/2003/03-
FCU-06.pdf. However, whether or not the products are insurance, their rule expressy
makes national credit unions subject to whatever laws the states pass, whether they are
insurance laws or not. And the determination of whether those credit unions are subject
to state insurance laws is up to the state. The definition of “insurance” under federa
laws, which is an issue under federal preemption issues, is not relevant here because this
IS not a preemption issue.

5.1.3 National Savings & Loans

The Office of Thrift Supervision (OTS) regulates national savings and savings and loan
associations. The OTS has ruled that national savings and loan associations may sell
DCCs:

Institutions may directly provide debt cancellation contracts on originated
loans, subject to certain safeguards. Debt cancellation typically provides
for the repayment of aloan in the event of the borrower’ s death or
disability, with exceptions for late payments, late charges, loans in default
and deaths due to suicide.

Office of Thrift Supervision January 2000 Regulatory Handbook 217.5, found at
http://www.ots.treas.gov/docs/74040.pdf. See also, OTS Letter dated December 18,
1995, found at http://www.ots.treas.gov/docs/56521.pdf. We found no rule preempting
state laws from regulating the sale of DCCs and DSAs by national savings and loan
associations. Therefore, states maintain the power to regulate those sales.

5.1.4 Sate Banks, Credit Unions, and Savings & Loans

Federal regulations regarding DCCs and DSAs do not apply to state-chartered banks,
credit unions, and savings and loans. Thus, there is no preemption of the states’ right to
regulate their sales of DCCs and DSAS.

Many states, however, have “parity” statutes that give the state-chartered institution the
same rights as its federally-chartered counterpart. For instance, Texas constitution
provides:

A state bank created by virtue of the power granted by this section,
notwithstanding any other provision of this section, has the same rights
and privileges that are or may be granted to national banks of the United
States domiciled in this State.

TEX. CONST. ART. § 16 (¢). Approximately 40 states have similar parity provisonsin
their laws. Thus, for instance, a state-chartered bank in one of those states could argue
that it has the right to sell DCCs and DSAs free of any state regulation because national
banks have that right.
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While the resolution of that argument is outside the scope of this report, it is also not
relevant to the question of state’s power. States can change their parity statutesif they
choose to do so. Theissue is whether federal law preempts their power to regulate the
sale of DCCs and DSAs by state-chartered ingtitutions. Clearly it does not, for the
applicable federal rules do not apply to state-chartered institutions. Thus, although a state
may need to amend its parity statute, it retains the power to regulate the sale of DCCs and
DSAs by state-chartered institutions.

5.1.5 Installment Sales Contracts and Other Lenders

For similar reasons, the OCC ruling does not prohibit states from regulating the sale of
DCCs and DSAs by other lenders, including installment sales contracts. The OCC ruling
only applies to national banks. Federal preemption of state law is not favored and a party
asserting preemption “must overcome the presumption against finding pre-emption of
state law in areas traditionally regulated by the States.” Californiav. ARC Am. Corp.,
490 U.S. 93, 101 (1989). States have traditionally had regulatory authority over
installment sales contracts, small consumer loans, pay day loans and other transactions
that could be the subject of aDCC or DSA. Nothing in the OCC regulation even
attempts to extend the preemption doctrine to these other lenders and sellers.

The determination of whether the states retain regulatory authority over DCCs and DSASs
by lenders other than national banks does not depend on whether the product is insurance.
Historically, the debate over states ability to regulate DCCs and DSASs sold by national
banks did depend on whether the products were “insurance.” See, First National Bank of
Eastern Arkansasv. Taylor, 907 F.2d 775, 780 (8" Cir. 1990), cert. denied, 498 U.S. 972
(1990). That analysis was necessary in the preemption determination because federal law
expresdly left to the state the regulation of insurance. Even if the products are not
insurance, however, states maintain regulatory authority over them in the absence of a
federal law preempting the states' regulatory powers. Since no federal statute regulates
these products in installment sales contracts and other transactions outside the purview of
the OCC, states retain the authority to regulate these transactions.
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6. Why LendersMovefrom Credit Insurance to DCCs/DSAs

Lenders have moved from credit insurance to DCCs/DSAS because DCCSYDSAS are not
subject to state regulation, which leads to the following advantages compared to credit
insurance:

No oversight or limitations on fees charged

Few limitations on product design and benefit provisions — no restrictions on
bundling, flexibility in product design

Ability to use one product nationally

No agent licensing requirements

No form or rate filing requirements

No premium taxes

The bottom line for lenders is that DCC/DSA programs are far less expensive to develop
and deploy, are not subject to any oversight or limitations on pricing and are not subject
to any oversight or requirements for benefits. In theory, lenders should be able to offer
greater benefits per dollar of fee paid for DCC/DSA than the benefits consumers received
per dollar of credit insurance premium because of substantial reduction in administrative
costs. These cost reductions arise from developing and using one product and one form
countrywide instead of having to file and obtain approval for hundreds of rate and form
filings and keeping current on rate changes in any one of 51 jurisdictions. Other cost
reductions arise from the absence of any agent licensing requirements and premium tax.
If the market for DCCY/DSAS were competitive, the great reduction in administrative
costs for DCCs/DSAs would flow to consumers as greater benefits. However, because,
DCC/DSA markets are not competitive, the benefits to consumers as a percentage of fees
paid has shrunk dramatically for DCCS/DSAS in comparison to credit insurance.

7. DCCS/DSAS Products Today:
Lack of Regulatory Protections Causes Poor Value for Consumers

DCCS/DSAS products are defined by the type of benefit, types of events covered,
eligibility for coverage and the types of payment methods.

7.1  Types of Benefits

Debt Cancellation: For lump sum benefit programs, such as death, the entire outstanding
loan amount is cancelled. The amount of the benefit is equal to the amount of the
outstanding loan balance. For monthly benefit programs, the requirement to make the
monthly payment is canceled. The amount of the benefit is equal to the monthly payment
— the amount of principal reduction in the required monthly payment plus the loan
interest for the month. Benefits under a debt cancellation program are generally
equivalent to those under a credit insurance program with the same triggering events.
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Under a debt cancellation program, the consumer’s debt is either eliminated (lump sum
benefit) or is reduced (by the principal portion in the monthly payment).

Debt Suspension / Debt Deferment / Debt Freeze:  For monthly benefit programs, the
requirement to make a monthly payment is canceled and the interest for the month is
canceled. Stated differently, a consumer can skip a payment without incurring any new
interest charges or any penalty fees. The amount of the benefit is equal to the loan
interest for the month. Under a debt suspension program, the amount of the consumer’s
debt neither decreases nor increases.

Payment Holiday: For monthly benefit programs, the requirement to make a monthly
payment is canceled. The consumer’s debt continues to accrue interest during the
covered month, but no penalty fees are assessed. There is no monetary value to payment
holiday benefit. Under a payment holiday program, the consumer’s debt increases.

7.2  Typesof Events Covered

Death— includes death from any cause with exceptionof certain pre-existing conditions.
Accidental Death— includes only death from certain accidental events. The incidence of
accidental death is a small fraction of the normal death benefit. State insurance
regulators have never permitted credit life policies to be limited to accidental death
eventsonly.

Dismemberment — includes the loss of specified body parts.

Disability— includes total or partial disability, permanent or temporary disability.

Involuntary Unemployment — includes certain types of involuntary unemployment, such
as alayoff or firing or, in some instances, a strike.

Family Leave of Absence —includes an official leave of absence from a job for specified
events, such as childbirth or illness of immediate family member.

Divorce— includes the filing of, or completion of, a divorce.

Life Events— includes marriage, divorce, childbirth, adoption, new home purchase,
moving to a new home or entering college or graduate school for the first time.

Hospitalization— includes admission and stay in a hospital for at least one night with
admission and care directed by a physician

Military Service— includes being called to active duty in military reserve or guard unit
for at least 31 consecutive days.
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Disaster Relief — includes direct impact by a declared federal disaster and suffering aloss
of at least $500 or missing at least 5 consecutive days of work.

GAP — provides coverage for the difference between the amount owed on aloan and the
actual cash value of the collateral pledged in support for the loan. GAP istypically sold
by auto dealers to cover the difference between the amount remaining on aloan and the
amount an insurance company will pay for atotaled vehicle under the persona auto
policy. The gap that GAP covers arises because of the increased term of auto loans over
the past decade, which results in vehicles depreciating faster than the principal is paid off
on an auto loan.

Appendix 12 provides atable of various DCC/DSA programs. Appendix 13 contains
copies of DCC/DSA offers and/initial disclosures.

7.3  Typesof Eligibility

Single versus joint — coverage is provided for either the borrower or the borrower and
spouse. When joint coverage is provided, benefits occur when either the borrower or
Spouse encounters a triggering event.

Age restrictions — consumers over a certain age are ineligible for certain benefits in some
DCCs/DSASs programs.

Employment Restrictions — full time employment prior to and at the time of program
initiation is atypica requirement for disability, involuntary unemployment and leave of
absence benefits. Self-employed borrowers are typically ineligible for these three
benefits.

Use of Card Restrictions — many monthly benefit DCCs/DSAS programs and most debt
suspension programs freeze credit card use if a borrower is receiving any benefits under
the DCCs/DSAs program. A borrower who, for example, encounters disability or
unemployment and who is enrolled in a DCCS/DSASs program must choose between the
benefits under the program and the ability to continue using the credit card.
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7.4  Types of Payment Methods

Monthly Pay — typically used for open-end credit, such as credit cards. The monthly fee
istypically based on the amount of the outstanding loan or debt balance. A few monthly
fee programs are offered in connection with closed-end (installment) loans. Given the
great flexibility in designing benefit packages, lenders can structure DCCs/DSAs
programs so the likelihood of covered event does not fluctuate dramatically over the
period of the installment loan. Stated differently, there is no reason why monthly pay
DCCg/DSAs products could not be offered in connection with installment loans.

Single Fee — typically used for installment loans and typically added to the loan amount
and financed.

7.5  Current DCCSDSAS Programs Offered By Lenders

Lenders use of DCCYDSAS has grown dramatically in the past three years, particularly
in connection with credit cards. Since 1999, most major credit card issuers — Citicorp,
Discover (Sears), Bank of America, Fleet Bank, Advanta, Bank One, Chase, MBNA,
Providian and private label card issuers like Target, have replaced their credit insurance
packageswith DCCs/DSAs programs. American Express continues to sell credit
insurance. Several lenders have switched to DCCs/DSAS for installment loans, most
prominently Bank of America, but penetration in the installment loan market remains
small compared to that in the credit card market.

Appendix 12, asummary of the DCC/DSA programs offered by major lenders, shows
that DCCs/DSASs programs have evolved into a set of benefits that differ significantly
from the coverages provided under the credit insurance program. For example, the death
coverage has largely been replaced with an accidental death benefit. The expected claims
for accidental death coverage are avery small fraction — perhaps 5% -- of the expected
clams for the traditional death coverage. Further, the debt cancellation benefit that is
equivalent to the payment benefits provided under credit insurance policies have largely
been replaced with debt suspension products. Debt suspension provides afar smaller
benefit level than debt cancellation or credit insurance.

7.6  Vaueto Consumers

Consumers receive far fewer benefits in relation to the fees charged for DCCs than under
credit insurance — and consumer organizations have long criticized credit insurance as
providing a poor value to consumers!

The expected loss ratio for a credit insurance package is in the range of 40% to 60%. In
practice, the actual loss ratios — the ratio of claims paid on behalf of consumersto
premiums paid by consumers for the policiesin question — are lower. Although the
countrywide average loss ratio for credit life and credit disability has generally beenin
42% to 46% range, the addition of credit unemployment and credit property brings the
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overal average down. Actual loss ratios by state for credit life and credit disability in the
1998-2000 period ranged from 30% to 69%. When credit unemployment and credit
property are added, the range of state loss ratios was 25% to 61%. Some improvement in
the low credit unemployment and credit property loss ratios has occurred due to higher
unemployment and some action by state regulators to improve benefits and/or lower
rates.

In contrast, the expected “loss ratio” for the debt suspension agreements offered by credit
card issuers is generaly in the 3% to 5% range. Actual ratios of benefitsin relation to
fees paid by consumers are likely even lower because of the restriction on card useif a
borrower is receiving a benefit. Many consumers will likely forego the debt suspension
benefit once they recognize they will lose the use of the card if the do so. Given that
benefits are triggered by events that impair a borrower’ s income, it is during these times
that the borrower isin greater need of borrowing capacity. When faced with the choice
of amodest benefit or the loss of use of a credit card, we believe many consumers who
paid for benefits and who are eligible for benefits will forego the benefits.

Appendix 9, the comment letter of CEJ and CFA to the OCC on proposed DCC/DSA
rules, contains a comparative analysis of benefits to costs of credit insurance and a
Citicorp DSA program offered at thetime. The credit insurance package included credit
life, credit disability and credit involuntary unemployment. The DSA package included
disability and unemployment. The table below compares costs and expected benefits
under the two programs. The cost of the DSA program is almost 80% higher than the
credit insurance program but the expected DSA benefits are only one-seventh of those
from the credit insurance program. Even assuming that the lender incurs some
administrative costs in the DSA program that the lender does not incur with the credit
insurance program, the DSA profit is over 80% of a higher monthly fee.

Table3
Comparison of 2001 Citicorp DSA program to Texas Credit Insurance Program

2001 Citicorp | 2001 TX Credit

DSA Insurance

Cost per $100 Outstanding Balance $.690 $.386

Monthly Fee, $2,000 Balance $13.80 $7.72

Expected Monthly Benefits, $2,000 Balance $0.56 $3.86

Expected Benefits, % of Fee 4.1% 50.0%

Expected Monthly Revenue to Lender, $2,000 $13.24 $2.32
Balance

Expected Revenue to Lender, % of Fee 95.9% 30%
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The table below provides estimates of the percentage of expected benefits to fees paid for
several of the DCC/DSA programs summarized in Appendix 12. As stated elsewhere, we
believe that even these tiny benefit levels are likely overstated because of the common
restriction on credit card use if a consumer activates DCC/DSA program benefits. The
Fleet Credit Protector program has a significantly higher benefit ratio than the other
programs (although “higher” is clearly relative given the low values of all programs)
because it is one of the few programs that still offers a death benefit. Most of the other
programs have either eliminated the death benefit completely or switched to an accidental
death benefit, which provides only a small percentage of the benefits of a“regular” death
benefit.

Table4
Estimated Benefits as a Per centage of Feesfor Various DCC/DSA Programs

Program Ratio of Expected

Benefits to Fees Paid
Fleet Card Credit Protector 11%
Citicorp Card Credit Protection 3%
Bank of America Cardholder Security Plan 2%
Discover Card AccountGuard 2%
Bank One First Protect 3%
Chase Card Payment Protection Plan 2%

7.7  Aqggregate Dollar Impact on Consumers

From 1995 to 2000, credit card credit insurance premiums grew to about $2 billion
annually. Appendix 14 reviews the annual written premiums, paid losses and |oss ratios
for monthly outstanding balance credit life, credit disability and credit involuntary
unemployment sold in connection with open-end loans. The highest 1oss ratios — highest
benefit to premiums paid for consumers — came from credit life where about 60% of the
premium was returned as a benefit. The ratios for credit disability were about 45% and
the ratios for involuntary unemployment ranged from 6% to 15%, depending upon
unemployment rates. Most current DCC/DSA credit card programs have eliminated the
coverage providing the greatest value to the consumer — the death benefit. Aggregate
loss ratios for all coverages combined were about 40%.

The table below shows our estimates of the aggregate dollar impact of credit card

lenders movement from credit insurance to DCC/DSAs. We estimate, conservatively,
that consumers will lose over 80% of the benefits they received under credit insurance —
around $700 million annually. We also estimate that overall costs to consumers —just for
credit card debt protection — will increase at least 25%. As lenders replace installment
loan credit insurance with DCCS/DSAS, the cost to consumers — in increased fees and
reduced benefits — will grow.
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Table5
What the Shift from Credit Insuranceto DCC/DSA Means
For Credit Card Consumers

Credit Insurance DCC/DSA
Premiums/ Fees Annually $2,000,000,000 $2,500,000,000
Benefit Ratios 40% 5%
Benefit Dollars $800,000,000 $125,000,000
Estimate Increase in Costs 25.0%
Estimate Decrease in Benefits -84.4%
Decrease in Benefits, Constant Fees $700,000,000

8. How to Effectively Regulate DCCs/DSAS:
Eliminating Abuses While Relying on Market Forces

The current OCC DCC/DSA rule does not adequately protect consumers from market
abuses in the sale of the products. We suggest the following changes are necessary to
effectively regulate DCCs/DSASs for consumer protection.

8.1 Minimum Ratio of Consumer Benefits to Consumer Costs

Why should there be a required minimum benefit level and a required minimum ratio of
benefits to fees paid? Because the DCC/DSS market is not sufficiently competitive to
enable consumers to exert market pressure on lenders to ensure reasonable benefits or
reasonable benefitsin relation to fees paid. We need to examine two markets —revolving
loans (credit cards) and installment |oans.

Credit card: There is an absence of information to enable a consumer to make an
informed decision. Consumers have no idea how likely they are to encounter one of the
covered events. For example, very few, if any consumers, will know that there is a huge
difference ina benefit for death versus a benefit for accidental death. To illustrate, credit
life insurance covers deathfrom any cause, including suicide after a waiting period.

Most credit card DCC/DSA programs have limited the coverage to accidental death The
frequency of accidental death is a small fraction of the frequency of the regular death
benefit — so much so that one actuary helping lenders design the DCC products callsit a
virtual no-cost give awvay. Consumers will typically make decisions regarding
DCCgDSAs based on incorrect assumptions about the likelihood of an event happening
to them.
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Many DCC/DSA programs include a provision that prohibits the consumer from using
the credit card if he or sheis receiving any benefit under the program. So, if a consumer
becomes unemployed, the consumer must stop using the card to charge purchasesin
order to receive the benefit — which in most casesis only a deferral of payment. Most
consumers who have lost a job will likely have a greater need to use credit — a need
greater than any benefit of deferring the past balance.

Installment Loan: There are the same problems with credit card-based DCCs and DSAS
plus the problems associated with unfair and deceptive sales practices of some lenders.
There are the same opportunities for unfair and deceptive sales practices with DCC
/DSAs sold in connection with installment loans as is the case with credit insurance sold
in connection with installment loans.

The bottom line — as demonstrated by current market results for DCCs/DSAs— is that
consumers are often purchasing products with very few, if any benefits and the value of
the benefits compared to the fees paid is miniscule. These results smply would not occur
in atruly competitive market.

We recommend a requirement for a minimum ratio of benefitsto fees. The lender will
keep track of thisratio and if the ratio of berefits to fees collected drops below 60%, the
lender must rebate fees for the period in an amount sufficient to achieve the 60% benefit
ratio. Practically, lenders will plan on benefits that exceed 60% by a few percentage
points to ensure no rebates are required. The minimum benefit ratio requirement must be
accompanied by a date reporting requirement to alow the public to monitor product
benefit levels.

Why is 60% reasonable? State insurance regulators have determined that a 60%
minimum loss ratio for the major credit insurance coverages — life, disability,
unemployment and property. Lenders and retailers offering DCCYDSASs have much
lower costs to design and deliver the product because:

One national product instead of multiple products in 51 jurisdictions

No agent licensing requirements as with credit insurance

No product filing and approval requirements as with credit insurance, which
requires aform and rate filing for each coverage (covered event) in each state
No maintenance of state-specific rates, rules — one product with one
description

No insurance regulatory filings, such as statutory annual statements

No insurance premium tax
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Further, the minimum benefit ratio should start at 60% and increase with the cost of the
product:

Cost Min. Ratio

upto  $0.500 60.0%
$0.501 $0.749 62.5%
$0.750 $0.999 65.0%
$1.000  $1.249 67.5%
$1.250 $1.499 70.0%
$1.500 $1.749 72.5%
$1.750 $1.999 75.0%
$2.000 or greater 77.5%

It should be noted that there is no need to adjust these percentages because of inflation in
lender expenses. Any inflation in lender expenses will likely be met by an increase in the
average amount of the loan balance. Consequently, over time, lenders will get more
expense dollars even with a constant rate and benefit ratio.

Compared to credit insurance, cost of developing and delivering the product is
considerably less. If state insurance regulators have determined that a 60% minimum is
reasonable for credit insurance, and costs are considerably lower for DCCYDSAS, then a
60% minimum ratio of benefits to feesis certainly reasonable for DCCYDSAS.

8.2  Prohibit financed debt cancellation / debt suspension products

There is no longer a need for single fee, financed debt cancellation products. The origins
of single premium credit insurance were in an era of short-term loans, low- interest rates
and no automated loan systems. Lenders can easily create DCC programs with benefit
exposure that does not dramatically change over the duration of the loan and, therefore,
are amenable to monthly payments based on outstanding balances. Thereisan
opportunity — and a need — not to recreate the problems with single premium credit
insurance. There is simply no need for financed single fee DCCs/DSAS — other than
excessive profitability for lenders and auto dealers — because current technology and
flexibility in product design allow the development of monthly benefit / monthly fee
products for use with installment as well as revolving loans.

8.3 Improved Disclosures to Consumers

Disclosures should include information on the number of times any benefit is provided
(benefits for any of the covered events) under the DCC/DSA program per 1,000 loans/
accounts and the number of times a benefit a benefit is paid because of each of the
specific covered events) per 1,000 loans / accounts. For example, with the Citigroup
Credit Protector Program, the disclosure would be:
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Outstanding Balance Canceled
A benefits for long term disability per 1,000 accounts in 12 months
B benefits for accidental death per 1,000 accountsin 12 months

Minimum Due Canceled
D benefits for life events per 1,000 accounts in 12 months

Balance Deferred (24 month maximum)
X benefits for job loss per 1,000 accountsin 12 months
Y benefits for short term disability per 1,000 accounts in 12 months

Balance Deferred (3 month maximum)
R benefits for family leave per 1,000 accounts in 12 months
M benefits for natural disaster per 1,000 accountsin 12 months

Balance Deferred (1 month)
H benefits for hospitalization per 1,000 accounts in 12 months

Balance Deferred (No limit)
G benefits for military call to duty per 1,000 accounts in 12 months

Total
Z benefits for any covered event per 1,000 accounts in 12 months

84 Data Reporting / Public Access

There is aneed for the public to learn the level of fees and benefits for various types of
products to enable groups like the Center for Economic Justice, the Consumer Federation
of America and Consumers Union, as well as financia advisers, to analyze the
DCC/DSA products and identify the best values. There is a need for public disclosure to
enable fair lending groups to evaluate the availability and affordability of these products
on consumer groups for whom the products would be most useful. Thereis a need to
make this information public to make the markets for the products more competitive by
empowering consumers with better information. The information to be reported —
number and amount of fees collected broken out by DCC/DSA product package and
number and amount of benefits provided broken out by covered event — is not trade secret
information. There are literally only afew actuaries and product administrators who are
helping lenders and retailers design the products. Any lender or retailer can accurately
judge the cost of any set of benefits by consulting with one of these actuaries or product
administrators. The only people who don’'t know how much benefit is provided and how
frequently those benefits are provided are the consumers purchasing the product.
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Central States Indemnity Co. of Omaha
A Berkshire Hathaway Company

Dear Insured Accountholder:;

Here is your Certificate of Insurance for the Group Credit Insurance Program. Briefly, this insurance program
provides the following benefits:

1. LIFE INSURANCE: Ifyou should die, your unpaid account balance is paid in full up to the maximum
amount shown on your Certificate.

2. DISABILITY INSURANCE: If you become totally disabled for more than 30 continuous days, this
insurance program will make your minimum monthly payment. Payment will continue until the
disability ends or the account is paid in full up to the maximum amount of insurance shown on your
Certificate, whichever occurs first.

3. INVOLUNTARY UNEMPLOYMENT INSURANCE: If you become involuntarily unemployed for
more than 30 continuous days, this insurance program will make your minimum monthly payment.

Benefits are subject to certain exclusions and waiting periods, so review your certificate carefully.

Coverage under this program terminates when you reach the Insurance Termination Age shown on your certificate.
Please remember that the maximum benefit payable is the balance of your account at time of loss. or the maximum
benefit per account shown on your certificate, if less. Charges made to your account after your loss (purchases,

interest or finance charges, ete.) will not be covered by your insurance.

KEEP THIS CERTIFICATE IN A SAFE PLACE ALONG WITH YOUR OTHER IMPORTANT PAPERS. It
replaces any previous Group Credit Insurance on your account.

If you have any questions about your coverage or if you need to file a claim, please call us toll-free at:

CENTRAL STATES CREDIT INSURANCE CENTER
1-800-445-6500

When-filing a claim, please provide the insurance representative with the following information:
1. Personal information including your name, address, telephone number and date of birth
2. Your insured account number
3. The nature of your loss and a brief description of how it occurred
4.  The date of your loss

Thank you for enrolling in our Group Credit Insurance Program.

Sincerely,

Central States Indemnity Co. of Omaha

Print Form No. 50947

1212 N. 96th Street ¢ Omaha, Nebraska 68114-2274 o Phone: (402) 397-1111
Mailing Address: P.O. Box 34350 » Omaha, Nebraska 68134-0350
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CERTIFICATE OF INSURANCE - CENTRAL STATES HEALTH & LIFE CO.
SCHEDULE OF INSURANCE

EFFECTIVE DATE: JANUARY 13, 2000 ACCOUNT NUMBER:
4017 3526 0513 6637

INSURED CREDITOR\NPOLICYHOLDER:
PEOPLE'S BANK, CONNECTICUT

GROUP MASTER POLICY NUMBER: 012737 INSURANCE TERMINATION AGE:
71
BIRTHDATE:
INSURED CARDHOLDER: | AUGUST 01, 1953
TYPE OF COVERAGE:
DAVID E BIRNBAUM SINGLE
3304 GILBERT ST CO-CARDHOLDER:
NONE-DESIGNATED
AUSTIN, TX 78703-2102 CO-CARDHOLDER BIRTHDATE:
N/A
MAXIMUM AMOUNT OF INSURANCE: $10,000 THIS AMOUNT SHALL

NOT EXCEED $50,000
MAXIMUM MONTHLY INSURANCE BENEFIT: $300.00
PREMIUM RATES:
THE TOTAL RATE OF MONTHLY INSURANCE CHARGE IS $ 00.00227 ($0.227 PER $100)
OF MONTHLY OUTSTANDING BALANCE. THIS AMOUNT IS COMPOSED OF:

$0.170 CENTRAL STATES HEALTH & LIFE CO0O. OF OMAHA
POLICY 010000 DISABILITY INSURANCE.

$0.057 SINGLE CENTRAL STATES HEALTH & LIFE CO.

$0.227 TOTAL

FORM 10793 (3.53 RA)

CERTIFICATE OF INSURANCE - CENTRAL STATES INDEMNITY CO. OF OMAHA
SCHEDULE OF INSURANCE

INSURED CREDITORN\POLICYHOLDER: EFFECTIVE DATE:
PEOPLE'S BANK, CONNECTICUT JANUARY 13, 2000

INSURED CARDHOLDER: ACCOUNT NUMBER:
DAVID E BIRNBAUM 4017 3526 0513 6637

3304 GILBERT ST

CERTIFICATE NUMBER:
AUSTIN, TX 78703-2102 20000113-129-0011

BIRTHDATE: |AUGUST 01, 1953

GROUP MASTER POLICY NUMBER: 023255

MAXIMUM AMOUNT OF INSURANCE: $10,000 THIS AMOUNT SHALL
NOT EXCEED $50,000
MAXIMUM NUMBER OF BENEFIT PAYMENTS: N/A

INSURANCE TERMINATION AGE: 71

PREMIUM RATES:

THE TOTAL RATE OF MONTHLY INSURANCE CHARGE FOR UNEMPLOYMENT INSURANCE
IS $0.00200 ($.200 PER $100) OF MONTHLY OUTSTANDING BALANCE.

FORM 11442

THE TOTAL MONTHLY INSURANCE CHARGE FOR THIS COVERAGE IS $.427 PER
$100 OF OUTSTANDING BALANCE.

07859 50947 09207 0CT10
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IMPORTANT NOTICE
To obtain information or make a complaint:

You may call Central States toll-free telephone
number for information or to make a complaint at

1-800-445-6500

You may contact the Texas Department of
Insurance to obtain information on companies,
coverages, rights or complaints at

1-800-252-3439

You may write the Texas Department of Insurance

P.O. Box 149104
Austin, TX 78714-9104
FAX # (512) 475-1771

PREMIUM OR CLAIM DISPUTES: Should you
have a dispute concerning your premium or about
a claim you should contact Central States of
Omabha first. If the dispute is not resolved, you
may contact the Texas Department of Insurance.

ATTACH THIS NOTICE TO YOUR POLICY: This
notice is for information only and does not become a
part or condition of the attached document.

AVISO IMPORTANTE
Para obtener informacion o para someter una queja:

Usted puede llamar al numero de telefono gratis de
Central States para informacion o para someter una
queja al

1-800-445-6500

Puede comunicarse con el Departamento de Seguros de
Texas para obtener informacion acerca de companias,
coberturas, derechos o quejas al

1-800-252-3439
Puede escribir al Departamento de Seguros de Texas

P.O. Box 149104
Austin, TX 78714-9104
FAX # (512) 475-1771

DISPUTAS SOBRE PRIMAS O RECLAMOS: Si tiene
una disputa concerniente a su prima o a un reclamo,
debe comunicarse con Central States of Omaha primero.
Sino se resuelve la disputa, puede entonces comunicarse
con el departamento (TDI).

UNA ESTE AVISO A SU POLIZA: Este aviso es solo
para proposito de informacion y no se convierte en
parte o condicion del documento adjunto.

CENTRAL STATES HEALTH & LIFE CO. OF OMAHA

GehakT" 4%/

President

Form 10793 (3.53 RA)
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Chairman of the Board
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CERTIFICATE OF INSURANCE

The credit life and disabiliig insurance under this Certificate is provided by:
CENTRAL STATES HEALTH & LIFE CO. OF OMAHA
Box 34350 e 96th & Western
Omaha, Nebraska 68134
"We" or "Us" means Central States Health & Life Co. of Omaha

- TABLE OF CONTENTS -

WHERE TO FIND IT

Page Page
Conformity With State Statutes . ........... 5 What We Will Pay .................. 4
Physical Exam and Autopsy .............. 5 What We Won't Pay ................ 4
Rules For Filing A Life Claim ............. 5 When Insurance Stops . .............. 4
Rules For Filing a Total Disability Claim . . . .. 5 WhoGets Paid ..................... 3
What The ContractIs ................... 5

Your Co-Cardholder is not eligible for total disability insurance.

"Total Disability" means during the first 12 consecutive months of disability that you are not able to perform the
essential and customary duties of your occupation because of injury or sickness. After the first 12 months of
disability, the definition changes and requires that you are not able to perform the duties of any occupation for
which you are reasonably qualified by education, training or experience. You will be required to give us proof
of your continuing disability from time to time.

"Co-Cardholder" means your spouse or business partner(s) and such person(s) must be jointly and severely liable
for repayment of the single indebtedness and are joint signers of the instrument of indebtedness. Your Co-
Cardholder (if insured) is insured for the life insurance benefits of this Certificate as of the Effective Date.

"We", "Us" and "Our" means Central States Health & Life.
"You" or "Your" means the person named as the insured cardholder on the Schedule.

"Minimum Monthly Payment" means the amount computed by multiplying the outstanding credit card balance
of your account on the first day of total disability, but not to exceed the Maximum Amount of Insurance, by the
minimum monthly payment percentage required by the Creditor.

The Monthly Insurance Charge shown on the Schedule is subject to change as provided in the Group Policy. You
will be given notice of any such change at least 31 days prior to the date of change. Such notice should be
attached to this Certificate. The Creditor will furnish you with a statement each month showing; (1) the amount
of the total Monthly Insurance Charge, shown separately for credit life and credit disability insurance; (2) the
amount of indebtedness to which this charge was applied; (3) the date such charge was applied; (4) the period
covered by such Monthly Insurance Charge; (5) notification of any Monthly Insurance Charge change as described
above; and (6) notification of your termination date due to your reaching the termination age shown on the
Schedule.

WHO GETS PAID

Claim payments are made to the irrevocable Creditor Beneficiary named in the Schedule to pay off or reduce your
debt. If claim payments are more than the balance of your account, the difference will be paid by separate
Company check to you or the Secondary Beneficiary, if any, or to your estate.

Porm 10793 (3.53 RA) 1092
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Life Insurance Benefit. If you die while you are insured we will pay the outstanding balance of your account
on the date of your death. But we won’t pay more than the Maximum Amount of Insurance in the Schedule.
If your Co-Cardholder dies while insured for joint life coverage we will pay on the same basis as above. Only
one death benefit is payable under this Certificate.

If we collected a premium on an amount which is greater than the Maximum Amount of Insurance shown in the
Schedule, and we did not correct the error within 90 days of the effective date of coverage and before a claim is
incurred, then the amount on which the premium was paid becomes the Maximum Amount of Insurance.

Total Disability Insurance Benefit. We will pay your minimum monthly payment if you file written proof you
became totally disabled and continue to be totally disabled for more than 30 days. Payment will be calculated
from the first day of disability. If your disability is not for an even number of months, we will pay 1/30th of the

minimum monthly payment under your account for each day of disability less than a full month. Payments will
stop when you are not totally disabled anymore.

Maximum Total Disability Benefit. The maximum total disability benefit for each claim is the unpaid balance
of your account at the time such total disability began plus accrued interest on that balance, but, shall not exceed
the Maximum Amount of Insurance. If we collected a premium on an amount which is greater than the
Maximum Amount of Insurance shown in the Schedule, and we did not correct the error within 90 days of
discovery and before your disability began, then the amount on which you paid a premium becomes the
Maximum Amount of Insurance. The maximum amount payable does not include any purchases, charges or fees
added to your account after the first day of total disability.

WHAT WE WON'T PAY

Misstated Age. If you state that your age is over the Insurance Termination Age, as shown in the Schedule, and
coverage is issued in error, we have the right within 90 days from the effective date of coverage to terminate the
coverage and refund the full charge for insurance, provided such termination is accomplished and the appropriate
refund is made prior to the incurred date of any claim under such coverage.

If you stated that you are under the Termination Age shown in the Schedule, but you are not, we will return your
premium when we discover this and will not pay any benefits.

This also applies to your Co-Cardholder, if insured for joint coverage.

WHEN INSURANCE STOPS

The insurance provided by this Certificate may be cancelled by: ' '
1. your giving written notice to the Creditor stating when thereafter such cancellation is to be effective; or
2. the Creditor or us by giving 31 days written notice.

The mailing of such notice is sufficient proof of notice. The effective date of cancellation stated in the notice is
the end of the coverage provided hereunder. Delivery of such notice either by you, the Creditor or us shall be
equivalent to mailing.

This Certificate of Insurance is automatically cancelled on:

the first billing date after you reach the Insurance Termination Age, shown on the Schedule; or

the date you die; or

the date your account is terminated; or . .
the date your account is in default. The Creditor will determine when default occurs according to its
established rules which apply to all persons having accounts with the Creditor and which precludes
individual selection. No account will be deemed to be in default unless:

a. payment is 3 months overdue; or

b. ajudgement is entered in court with respect to the account.

L A\

The coverage provided by this Certificate of Insurance for the insured Co-Cardholder will end on the first of the

following dates:
1. when the certificate terminates; or o
2. the first billing date after the insured Co-Cardholder reaches the Insurance Termination Age, shown on

Form 10793 (3.53 RA) 1092
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Cancellation will be without prejudice to any claim starting prior to such cancellation.

Grace Period. A grace period of 31 days will be allowed for the payment of any monthly premium due under
this Certificate except the first. During the grace period, coverage will continue in force unless the Creditor or
you give us written notice of discontinuance in advance of the date of discontinuance and according to the terms

of this Certificate. If you die during the grace period, the overdue premium may be deducted in any settlement
made under this Certificate.

WHAT THE CONTRACT IS
The Group Policy, the Application for the Group Policy and this Certificate are the complete contract of insurance.

RULES FOR FILING A TOTAL DISABILITY CLAIM

NOTICE OF CLAIM

Written notice of a claim must be given to us within 30 days after loss covered by this Certificate occurs or starts.
If notice is not given within that time, it must be given as soon as it is reasonably possible. Notice must be given

to us at Omaha, Nebraska or to any of our authorized agents. It should include your name and account number.

CLAIM FORMS

When we receive the notice of claim, we will send you forms for filing proof of loss. If these forms are not sent
to you within 15 days, you will meet the proof of loss requirement by giving us a written statement of the nature
and extent of the loss within the time limit stated in the Proof of Loss provision.

PROOFS OF LOSS

Written proof of loss must be given to us within 90 days after such loss. If it was not reasonably possible to give
written proof in the time required, we won’t reduce or deny the claim for this reason if the proof is filed as soon
as reasonably possible. In any event, the proof required must be given no later than one year from the time
specified unless you were legally incapacitated.

RULES FOR FILING A LIFE CLAIM
We must be given a certified copy of the death certificate as proof of a life claim. Payment shall be made upon
receipt of or not later than twe (2) months after receipt of the certified copy of the death certificate.

INCONTESTABILITY

The validity of the Group Policy shall not be contested, except for nonpayment of premiums, after it has been in
force for two years from its date of issue. No statement made by any person insured under the Group Policy
relating to his/her insurability shall be used in contesting the validity of the insurance with respect to which such
statement was made after such insurance has been in force prior to the contest for a period of two years during
such person’s lifetime and unless it is contained in a written instrument signed by him/her. A copy of the
instrument will be given to you or to your beneficiary.

STATEMENTS AND REPRESENTATIONS
In the absence of fraud, all statements made by the Creditor, or by the persons insured shall be deemed
representations and not warranties.

CONFORMITY WITH STATE STATUTES
Any part of the Group Policy which, on the Effective Date of the Group Policy, conflicts with the statutes of the
state where the Group Policy was delivered is changed to conform to the minimum standards of those statutes.

PHYSICAL EXAMINATION AND AUTOPSY

We at our own expense have the right, and you must allow us the opportunity, to examine your person as often
as is reasonably required while a claim is pending and to make an autopsy in case of death, if it is not forbidden
by law.

REFUND OF UNEARNED PREMIUM
Any unearned premium refund will be returned on a pro rata basis.

Form 10793 (3.53 RA) 10-92
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CENTRAL STATES INDEMNITY CO. OF OMAHA
P.O. Box 34350 ¢ 96th & Western
Omaha, Nebraska 68134

CERTIFICATE OF INVOLUNTARY UNEMPLOYMENT INSURANCE
UNEMPLOYMENT INSURANCE ONLY COVERS YOU. IT IS NOT JOINT INSURANCE.

INVOLUNTARY UNEMPLOYMENT BENEFIT

We will make your scheduled minimum monthly
revolving account payment if your loss of
employment income results from:
1. an involuntary loss of employment not
excluded from coverage; or
2. temporary unemployment due to: 1) labor
disputes; 2) strikes; or 3) lockouts.

You must be involuntarily unemployed for more
than 30 consecutive days.

What We Will Pay: We will make benefit payments:
1. after the 30 day waiting period has been met
(benefits will be retroactive to the first day);
2. while the involuntary unemployment
continues (subject to any maximum benefits
payment limitation shown on the schedule,
. if any); and

3. based on your outstanding balance on the

date of involuntary unemployment.

What We Won't Pay: In no event will the total
benefit payments exceed:
1. the maximum amount of insurance shown
on the schedule; or
2. the maximum number of benefit payments
shown on the schedule (if any); or
3. the amount outstanding on your revolving
account and interest which shall accrue
thereon, on the first day of involuntary
unemployment; or
4. your maximum credit limit amount.

The benefit payments will not include:
1. any past due amounts; or
2. any late charges.

When Benefits Stop: We will stop paying benefits
when the earliest of the following occur:
1. you are not involuntarily unemployed
anymore; or
2. we have paid an amount equal to the
outstanding balance on the date you became
involuntarily unemployed; or
3. we have paid the maximum amount of
insurance shown on the schedule; or
4. we have paid an amount equal to your
maximum credit limit amount; or
5. we have paid the maximum number of
benefits indicated on the schedule (if any).

Form 11442
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PROVISIONS
Eligibility for Benefits: To be eligible for unemployment
benefits, you must:
1. be insured under this plan at the time of
involuntary unemployment;
2. provide proof that you are registered with:
a. your state’s unemployment office; or
b. a recognized employment agency; and
3. have your employer submit a statement
verifying your unemployment.

Upon our request and at reasonable intervals, you will
give proof of your continuing unemployment.

Registration with your state’s unemployment office or
employment agency must:
1. begin within 15 days after the date of
involuntary unemployment; and
2. continue for the entire period of the claim.

Exclusions: We will not pay benefits for unemployment
caused by or resulting from:
1. retirement; or
2. normal seasonal unemployment; or
3. voluntary forfeiture of salary,
employment income; or
4. a disability; or
5. your being notified either orally or in writing of
pending unemployment; or
6. discharge by your employer for cause, such as:
willful misconduct; or
violation of established policies; or
forbidden acts; or
neglect of duty; or
criminal misconduct (unlawful behavior as
determined by local, state, or federal law).

wages oOr

LN

Reeligibility for Benefits: You will be reeligible for
unemployment benefits:
following the completion of payments under an
unemployment claim; and
2. if you have been gainfully employed for salary
or wages:
a. on a full-time basis:
1. in a non-seasonal occupation; and
2. at least 30 hours a week;
b. for a pericd of 30 consecutive days; and
c. for one employer.

6-92
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GENERAL PROVISIONS APPLYING TO

UNEMPLOYMENT CONTRACT

Eligibility for Insurance: To be eligible for this
insurance, on the effective date, you must:

L A\

have a revolving account with the creditor;
be at least 18 years of age;

not have reached your 66th birthday;

be actively employed 90 days prior to the
effective date for wages or profits:

a. at least 30 hours a week;

b. in a non-seasonal occupation;

c. for the same employer; and

not be self employed or an independent
contractor; or

not be a controlling stockholder of your
employer.

Charges to Your Account During Claim Period: This

coverage will not apply to any purchases; advances;

or interest on such purchases or advances
charged to your revolving account on or after the date
of a loss under this certificate.

Notice of Claim: Notice of loss and written proof of
loss must be filed with us or one of our duly
authorized representatives. Notice of loss must be filed
within 90 days from the date of loss, or as soon after as
is reasonably possible.

Claim Forms: The creditor will report all notices and
proof of loss to us on forms provided by us. If we or
the creditor do not furnish you with Notice of Loss
forms within 15 days after the notice of claim, then you
will be deemed to have complied with the filing of
"Notice of Claim".

Settlement of Claims: We will pay all adjusted claims to
the creditor within 30 days after we receive satisfactory
proof of:

1. indebtedness to the creditor; and

2. loss at our office.

Signed by:

CENTRAL STATES INDEMNITY CO. OF OMAHA

S g 16722_,

President
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WM AAA, s

Secretary
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CENTRAL STATES INDEMNITY CO. OF OMAHA
P.O. Box 34350 ¢ 96th & Western
Omaha, Nebraska 68134

GENERAL PROVISIONS SECTION

30 DAY RIGHT TO EXAMINE
YOUR CERTIFICATE

YOU HAVE THE RIGHT TO EXAMINE YOUR
CERTIFICATE FOR 30 DAYS. IF YOU ARE NOT
SATISFIED, YOU MAY RETURN IT TO US OR
YOUR CREDITOR FOR A FULL REFUND. WHEN
WE OR YOUR CREDITOR RECEIVE YOUR
CERTIFICATE: 1) ANY PAYMENTS MADE FOR
IT WILL BE REFUNDED TO YOU; AND 2) IT
WILL BE DEEMED VOID FROM THE
BEGINNING.

DEFINITIONS

"We", "we'll’, "us" and "our" means — Central States
Indemnity Co. of Omaha.

"You" and "your" means — the primary insured
debtor. The persen whose name the account is
issued in.

"He", "his" and "him" refer to both genders.
"Creditor" means — to whom the debt is owed.

"Business day" means — a day other than a
Saturday, Sunday or holiday recognized by the
State of Texas.

"Effective date" means — the date the certificate is
put in force. It is shown on the schedule attached to
the certificate.

"In force" means — the certificate is in effect;
premiums are paid and all conditions are met.

"Maximum amount" — the maximum amount of
insurance. It is shown on the schedule attached to
the certificate.

"Proceeds" — the amount of insurance we will pay
as a benefit. This amount is subject to the maximum
amount of insurance shown on the schedule
attached to the certificate.

INSURING AGREEMENTS

In return for the payment of premiums, we will
insure:
1. advances to you from your revolving account:
2. your revolving account up to the maximum
amount of insurance stated on the schedule.

Form 11442 GP
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The certificate is subject to the provisions of the
group master policy we issued to the creditor.

Coverage for one account is limited to the
maximum amount as shown in the schedule. If you
have more than one account:
1. the maximum amount of insurance shown on
the schedule applies; and
2. the total insurance provided under all of your
revolving accounts cannot exceed the
maximum amount of insurance shown on the
schedule attached to your certificate.

The certificate evidences coverage on your revolving
account. It continues as long as there is an open
balance in the revolving account(s). Insurance
coverage will:
1. cease when your revolving account does not
reflect an open balance; and
2. automatically be reinstated when there is an
open balance.

In CO the following is applicable: If we issue, in
error, an amount of insurance in excess of the
maximum amount, we are liable for the amount of
insurance issued unless we correct the amount:

1. not to exceed the maximum amount; and

2. before a claim occurs or commences.

PREMIUM CHARGE

The premium charge for the insurance is based on
your previous month’s balance and is based on one
of the following methods:

1. if the charge is per day — the daily rate times
each day’s balance. The sum of these daily
charges during the prior month is then
obtained; or

2. if the charge is per month:

a. the average daily balance times the
monthly rate; or

b. the ending billing balance times the
monthly rate.

The premium charge is subject to change. We may
change premium rates by giving the creditor written
notice:
1. within 30 days; and
2. setting forth the revised rates and effective
date.

An increase in rates will not be retroactive.
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Refunds: Any unearned premium will be:
1. promptly paid or credited to you; and
2. computed by the "pro rata" rule.

No refund or credit will be made if the amount is
less than one dollar.

GENERAL PROVISIONS APPLYING TO
ENTIRE CONTRACT

Beneficiary: All benefits are paid to the creditor to

pay off or reduce your revolving account balance.

Premium Charged: The premium charged to you for
the insurance coverage will not be more than the
premium rate filed with the State Insurance
Department.

Cost statement: The creditor will furnish you with
a statement each month which shows the:
1. amount of the insurance charge;
2. date the premium was charged; and
3. period covered by the monthly insurance
charge.

Cancellation: The insurance may be cancelled by
written notice:

1. from you — to the creditor stating when the
cancellation will be effective; or

2. from the creditor or us — to you at your
address shown in the schedule. The written
notice will be effective not sooner than *31
days after mailing.

*45 days in NC; 60 days in KY and NV; 90 days in
ID

Your certificate will be automatically cancelled on
the:

1. date you are more than 90 days past due in
making the required revolving account
payment; or

2. date your revolving account is terminated; or

3. date the group master policy is cancelled; or

Form 11442 GP
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4. next statement date after you reach age 66
(age 71 in AZ, FL, MI, NV, OK and VA); or
5. date of death.

The mailing of the written notice will be sufficient
proof of notice. The effective date of cancellation, as
shown in the notice, will be the end of this
coverage. Delivery of the written notice, either by
you, the creditor, or by us, will be the same as
mailing.

*Termination of the group master policy for any
reason will:
1. be without prejudice to any claims arising
prior to said termination; and
2. terminate coverage for all certificates issued.

*In NJ — termination of the group master policy
can only be for nonpayment of premiums.

Changes: The certificate’s terms and conditions may
not be changed or waived except by an
endorsement issued by us.

Suit: No legal action may be brought against us,
unless it is brought within:

1. *12 months after a claim; or

2. the shortest limit of time permitted by law.

*24 months in AZ; 36 months in AR, CO, HI, IN,
NV, NC, OH, TX and UT; 60 months in FL and KS;
72 months in NJ and SC

Assignment: Your certificate may not be assigned.
You may not assign any of your rights.

Conformity with State Statutes: Any terms of your
certificate which are in conflict with the statutes of
the state where the certificate is issued, are
amended to agree with those statutes.

Misrepresentation and Fraud: All statements made
by you in the absence of fraud are deemed to be
representations — not warranties.
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MBNA CreditProtection

Cancels your minimum monthly
payment when you can’t pay, and offers
you a bonus service to help safeguard
your personal credit information.

IMPORTANT DOCUMENTS ENCLOSED

David Birnbaum 03418 EFFECTIVE DATE: 06/03/2003
Street ) ACCOUNT ENDING 1IN (3641
1701 A South Second

Austin, TX 78704-3441 Request Your Bonus Credit Report!

Dear [David Birnbaum: |

Thank you for enrolling in the MBNA Credit Protection Plan. This protection cancels your minimum monthly payment
on your MBNA account when you can’t pay. This is a solid step in protecting your financial future. On the reverse of
this letter you will find important disclosures about Credit Protection, and the Plan’s Terms and Conditions are
enclosed. These documents explain benefits, limitations, and exclusions of the MBNA Credit Protection Plan. A
postcard acknowledging that you have received these disclosures is also enclosed. Please sign, seal and return the
postcard to MBNA.

If you experience one of these events, your Credit Protection offers security and stability:

e For Involuntary Unemployment, Total Disability or Hospitalization—

minimum monthly payments canceled for up to 24 months, up to $25,000 maximum
e For Employer Approved, Unpaid Leave of Absence——

minimum monthly payments canceled for up to 3 months, up to $25,000 maximum
e For Accidental Death—

account paid in full, up to $25,000 maximum

What's more, should you find it necessary to activate any benefits, you will remain covered during the claim period
and will not be charged for Credit Protection.

Having an extra measure of security in today’s financial world is the best decision anyone can make. That’s why
your enrollment in Credit Protection includes an added benefit at no extra cost—
A BONUS CREDIT REPORT AND QUARTERLY MONITORING SERVICE.

Count yourself among the many Americans
doing more to shelter their financial reputations.

Your bonus report will come from a national reporting agency through Consumer Assist Network Association
(CANAy*. The report’s quarterly notifications of activity wili help you remain informed and enable you to
promptly dispute any inaccuracies. Complete the request form NOW so we can provide your credit report and
begin the monitoring service. A postage-paid envelope is provided for your convenience.

Please take a few moments to review the disclosures and the Plan Terms and Conditions. You have thirty days
from the date of enrollment to review these documents without obligation. Then, sign, seal and mail the enclosed
postcard acknowledging your receipt of the disclosures and election to enroll in MBNA Credit Protection.

Y

Jay Tschantz
Senior Vice President
Credit Protection Products

P.S. Make the most of your decision to protect your credit rating; complete the attached request form, so
we can send your Bonus Credit Report and Quarterly Monitoring Service at no extra cost to you.

*MBNA has contracted with Consumer Assist Network Association, Inc. (CANA) to provide this service. Consumer Assist Network
Associatior, Inc. (CANA) is not affiliated with MBNA.
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MBNA Credit Protection Plan - Plan Summary - PLEASE READ CAREFULLY

PLAN BENEFITS
The MBNA Credit Protection Plan ("Plan") provides a monthly benefit and a total debt benelfit for certain covered events. Covered events
include Involuntary Unemployment, Family Leave, Total Disability, Hospitalization, and Accidental Death.

THE PLAN 1S OPTIONAL. . .
Y our purchasc of the Plan is optional. Whether or not you purchasc the Plan will not affcet your application for credit or the terms of any
existing credit agreement you have with MBNA.

PLAN FEES.

A monthly Plan fee is assessed each billing cycle in which you have a Plan balance. The monthly fee for the Plan is $0.85 per $100 of the Plan
balance. The Plan balance is the greater of (1) the New Balance Total less the Plan Iec billed in that billing cycle; or (2) the total of the Balance
Subject to Finance Charge with a maximum in either event of $25,000.

[If the enrolled account is a Gold Option line of credit, the monthly Plan fees that will be added to your account balance may significantly incrcase
your repayment term. |

USE OF ACCOUNT WILL BE RESTRICTED.
1t Plan benefits are activated, you will be unable to incur additional charges on the account. Finance charges will continue to acerue.

TERMINATION OF THE PLAN. ]
Y ou may cancel the Plan at any time. If you cancel within 30 days after cnrollment you will receive a full refund ot any Plan fees billed. Please
call 1-877-406-3742 1o cancel the Plan.

Upon 30 days advance writlen notice, MBNA may cancel the Plan for all accounts enrolied in the Plan. The Plan will also be cancelled in the
event of your bankruptey, a fraudulent benefit claim, your ceasing 10 be a borrower on the account enrolled in the Plan, or your death (afier any
accidental death benefit due under the Plan is paid). The Plan will also be cancelled automatically if the account is closed and has no outstanding
balance.

ELIGIBILITY REQUIREMENTS, CONDITIONS AND EXCLUSIONS.
There are eligibility requirements, conditions, and exclusions that could prevent you from receiving benefits under the Plan.

The following is a summary of certain eligibility requircments, conditions, and exclusions that could prevent you from receiving benefits under the
Plan. You will find a complete explanation in the Terms and Conditions of the Plan [|enclosed|] [[which will be provided upon enrollment]].
Please read them carefully.

Account Eligibility. The account cannot be 4 or more payments past duc.

Eligibility for Benefits. Enrollment in the Plan must predate a covered occurrence. You must be employed full-time (not self-employed and not
an independent contractor) at least 30 hours per week in a permanent job, for 30 consecutive days prior to Involuntary Unemployment and for 90
consecutive days prior to Family Leave.

Involuntary Unemployment, Family Leave, and Total Disability must continue for 30 consccutive days before benefits begin.

Certain Conditions & Exclusions. Benefits are not available for conditions diagnosed or treated during the six months prior to enrollment in the
Plan. Family Leave must be unpaid and employer-approved. Hospitalization requires two consccutive over night stays as an in-patient. For Total
Disability, you must be unable to perform the material and substantial dutics of your normal occupation due to sickness or injury.

Plan Benefit Amounts. If Plan benefits are activated, MBNA will cancel up to 24 current monthly payments (3 for Family Leave) or cancel the
total balance due on the account enrolled in the Plan (up to $25,000) for Accidental Death. The sum of all cancelled payments for a covered event

will not exceed the lesser of the total amount owed on the account as ol the date of the covered event or $25,000.

Important additional information about accounts that are enrolled in the Plan,

The Plan is not insurance. Benefits under the Plan may be taxable. Consult your tax advisor.
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MBNA CREDIT PROTECTION TERMS AND CONDITIONS

IF YOU PURCHASE OR HAVE PURCHASED MBNA AMERICA’S CREDIT
PROTECTION PLAN, THESE TERMS AND CONDITIONS ARE A PART
OF THE MBNA AMERICA AGREEMENT ("AGREEMENT") GOVERNING
THE ACCOUNT. THESE TERMS AND CONDITIONS REPLACE ALL
STATEMENTS, IF ANY, IN THE ACCOUNT AGREEMENT PERTAINING
TO CREDIT INSURANCE.

THE BENEFITS OF THIS PRODUCT ARE SUBJECT TO MATERIAL
LIMITATIONS, INCLUDING ELIGIBILITY, BENEFIT RESTRICTIONS
AND EXCLUSIONS. THESE LIMITATIONS ARE DESCRIBED IN THE
FOLLOWING TERMS AND CONDITIONS, SO PLEASE READ THEM
CAREFULLY BEFORE DECIDING TO PURCHASE OR KEEP THIS
PRODUCT. THIS IS AN OPTIONAL ACCOUNT BENEFIT; YOU
SHOULD CONSIDER WHETHER YOU HAVE OR CAN OBTAIN SIMILAR
COVERAGE ELSEWHERE.

THERE IS NO OBLIGATION TO PAY PLAN FEES IF ENROLLMENT IN
THE PLAN IS CANCELLED WITHIN 30 DAYS AFTER ENROLLMENT.

Benefits under the Plan begin immediately after enroliment once the
Covered Person meets the eligibility criteria for the specific Covered
Occurrence, as discussed in further detail below.

THE PLAN FEE IS ASSESSED MONTHLY STARTING IMMEDIATELY
AFTER ENROLLMENT. IF THE ENROLLED ACCOUNT IS A GOLD
OPTION LINE OF CREDIT, THE ADDITION OF MONTHLY PLAN FEES
TO YOUR ACCOUNT BALANCE MAY SIGNIFICANTLY EXTEND THE
REPAYMENT PERIOD OF YOUR ACCOUNT. ENROLLMENT IN THE
PLAN WILL BE AUTOMATICALLY SUSPENDED IF YOUR ACCOUNT IS
PAST DUE AS DESCRIBED BELOW.

Credit Protection

The Credit Protection plan (the "Plan") is an optional account benefit
that may provide a Monthly Payment Benefit to an account enrolled in
the Plan ("Enrolled Account") in the event of the Covered Person’s
Involuntary Unemployment, Hospitalization, Total Disability,
employer-approved unpaid Family Leave of Absence, or a Total Debt
Benefit in the event of the Covered Person’s Accidental Death. Events
that may result in a Monthly Payment Benefit or a Total Debt Benefit
are called "Covered Occurrences". For Family Leave of Absence, a
Monthly Payment Benefit is available to a co-applicant on the Enrolled
Account (as shown in our records) who meets the eligibility criteria
described in these Terms and Conditions.

Monthly Payment Benefit. The Monthly Payment Benefit, under
certain conditions and subject to certain limitations, will cancel each
Current Payment as shown on the monthly billing statement for the
Enrolled Account during the Benefit Activation Period. The Current
Payment will be cancelled as of its Payment Due Date. This benefit is
provided in the event of a Covered Occurrence, excluding Accidental
Death.

Even if a Covered Person experiences more than one Covered
Occurrence at the same time, or for Family Leave of Absence ("FLA"),
if the Covered Person or a co-applicant are eligible for FLA benefits,
only one Monthly Payment Benefit will be granted each billing cycle.

UPON APPROVAL OF A BENEFIT ACTIVATION PERIOD, THE
MONTHLY PLAN FEE IS WAIVED AND CHARGING PRIVILEGES
ON THE ENROLLED ACCOUNT ARE TEMPORARILY SUSPENDED.

Certain recurring charges and small dollar purchases that do not
require authorization may continue to post to the Enrolled Account.
During the Benefit Activation Period, finance charges continue to
accrue; as a result, canceling the Current Payment means that the
balance on the Enrolled Account at the end of the Benefit Activation
Period may be approximately equal to the balance at the beginning of
the Benefit Activation Period. When a Benefit Activation Period ends,
charging privileges (if applicable) are restored and the Plan Fee is
again assessed on the Enrolled Account.

Total Debt Benefit. The Total Debt Benefit, under certain conditions
and subject to certain limitations, will cancel the entire amount owed
on the Enrolled Account (up to a maximum of $25,000). This benefit
is provided if the Covered Person suffers an Accidental Death.

Optional Protection/Right to Cancel the Plan

An account does not have to be enrolled in the Plan. The Plan is a
completely optional account benefit. If you choose to enroll, the Plan
Fee is billed to the Enrolled Account. The Covered Person has 30 days
from enrollment to notify the Plan Administrator to cancel the Plan
without obligation. If notice is received during these 30 days, any Plan
Fees billed to the Enrolled Account will be credited.

Frequently Used Terms

Benefit Activation Period means the time period during which a
Monthly Payment Benefit is in effect. The Benefit Activation Period
begins on the first day of a Covered Occurrence for which a Monthly
Payment Benefit is provided and ends when the Covered Occurrence
ends or when the total benefit under the Plan has been exhausted.

Covered Person means the person who is named on the Plan
enrollment materials. Only persons who are listed in our records as

primary applicants and co-applicants ("Applicant”) on the Enrolled
Account may be Covered Persons.

The Covered Person on an Enrolled Account may be changed by
contacting the Plan Administrator. The Covered Person may not be
changed during a Benefit Activation Period.

Gain filly Em ployed means working for salary or wages for at least 30
hours per week in employment considered to be permanent, not
self-employed and not an independent contractor. The Covered
Person must be Gainfully Employed to be eligible for Involuntary
Unemployment. The Covered Person or co-applicant must be
Gainfully Employed to be eligible for Family Leave of Absence.

Hos pital means a facility which is licensed and operated according to
law for the care and treatment of injured and sick people.

Plan Administrator means American Bankers Management Company,
Inc. The Plan Administrator manages all aspects of the Plan under
guidelines provided by MBNA America. The Plan Administrator may
be reached toll free at 1-877-406-3742 between the hours of 8 a.m.
and 8 p.m. (Eastern Time) Monday through Friday.

For mail, the address is:

American Bankers Management Company, Inc.
Benefit Activation Dept.

P. O. Box 105815

Atlanta, GA 30348

" Pre-existing Condition means a condition for which the Covered

Person received medical diagnosis or treatment during the six months
immediately preceding the date of Plan enrollment.

Determination of Past Due Payments

If a Current Payment is not received by its Payment Due Date, then an
account is one payment past due. If that past due amount is not
received by the Payment Due Date of the third successive billing cycle,
then an account is four payments past due.

Account Eligibility for Enrollment

An account is not eligible to be enrolled in the Plan and a request to
be enrolled will be declined when an account is four payments past
due.

Covered Person Eligibility

To be eligible for Plan benefits, the Covered Person must have
been enrolled in the Plan at the time of the Covered Occurrence
and must satisfy all eligibility criteria, for the specific Covered
Occurrence, as detailed herein. Reasonable verification of
eligibility may be required at any time as determined by the Plan
Administrator. A Plan benefit may be denied if reasonable verification
is requested and not received.

Description of Monthly Payment Benefits
Amount o f Benefit. Each Current Payment on the Enrolled Account
that becomes due during a Benefit Activation Period will be cancelled
(considered paid). The limit on the total number of payments
cancelled for any one Benefit Activation Period is 24 monthly Current
Payments (3 monthly Current Payments for FLA) as shown on the
corresponding monthly billing statements. The sum of the cancelled
payments cannot exceed the lesser of:
e $25 000, or
® the total amount owed on the Enrolled account as the date
of the Covered Occurrence, including all debits and credits
with a transaction date through the date of the Covered
Occurrence.

Covered Occurrences for Monthly Payment Benefits
Involuntary Unemployment means that the Covered Person suffers
an involuntary loss of employment income caused exclusively by::

® layoff;

® termination;

e general strike;

e unionized labor dispute; or,

® lockout.
Eligibility. To be eligible for Involuntary Unemployment benefits, the
Covered Person must have been Gainfully Employed for the 30
consecutive  days immediately preceding the Involuntary
Unemployment. The Involuntary Unemployment must continue for at
least 30 consecutive days. The Benefit Period will begin on the 31st
consecutive day of Involuntary Unemployment if all other conditions
have been met. The Covered Person must also qualify for state
unemployment benefits, register to work with a recognized
employment agency, and remain so registered during the Benefit
Activation Period.
Exclusions. This benefit is not available if Involuntary Unemployment
is caused by:

» voluntary loss of employment income;

® resignation or retirement;

e disability caused by accident, sickness, disease or normal

pregnancy or childbirth; or,
e termination resulting from willful or criminal misconduct.
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Hos pitalization or Hospitalized means that the Covered Person is
confined in a Hospital as a registered bed patient.
Eligibility. To be eligible for Hospitalization benefits, the Covered
Person must be hospitalized for at least two consecutive nights in a
Hospital.
Exclusions. This benefit is not available if Hospitalization is caused
by

e aself inflicted injury;

e normal pregnancy or childbirth; or,

e a Pre-existing Condition.

Total Disability means that the Covered Person is unable to perform
the material and substantial duties of their normal occupation as a
result of injury or sickness.
Eligibility. To be eligible for the Total Disability benefit, the Covered
Person must be diagnosed by a physician or other competent
licensed professional as totally disabled, and be under the
continuous care of a physician. The Total Disability must continue
for at least 30 consecutive days. The Benefit Activation Period will
begin on the 31st consecutive day of the Total Disability if all other
conditions have been met.
Exclusions. This benefit is not available if Total Disability results
from:

e a self inflicted injury;

e normal pregnancy or childbirth; or,

e a Pre-existing Condition.

Family Leave o fAbsence (FLA) means the Covered Person, or for this
benefit only, a co-applicant on the Enrolled Account who takes an
employer- approved unpaid leave of absence from their employment
while:

caring for their newborn child;

caring for a child immediately after adoption;

caring for their incapacitated spouse, child or parent;

on active military duty as a result of mandatory recall;

on jury duty; or,

their principal residence is in a federally declared disaster
area.

Eligibility. To be eligible for FLA benefits, the Covered Person or a
co-applicant on the Enrolled Account must have been Gainfully
Employed for the 90 consecutive days immediately preceding the FLA
and must be granted an unpaid leave of absence by the employer.
The FLA must last for a minimum of 30 consecutive days. The Benefit
Activation Period will begin on the 31st consecutive date of the
employer-approved unpaid FLA if all other conditions have been met.
Documentation from the employer must be provided to the Plan
Administrator stating that an unpaid leave of absence has been
granted, the basis for the request, and the projected absence dates.

Total Debt Benefit

The Total Debt Benefit is paid in the case of Accidental Death.
Accidental Death means the Covered Person loses their life as a direct
result of an accidental cause.

Eligibility. To be eligible for the Accidental Death benefit, a Covered
Person’s death must occur within 365 days (inclusive) of an accident.
A certified copy of the death certificate must be provided to the Plan
Administrator.
Exclusions. This benefit is not available if loss of life is caused by:

e suicide or intentionally self-inflicted injury;
war or any act of war;
sickness or treatment of that sickness;
committing or attempting to commit a crime;
being intoxicated or under the influence of any drug,
unless taken as prescribed by a physician; or,
flight in any type of aircraft, except as a fare-paying
passenger on a regularly scheduled commercial flight.

Bene fit. The total amount owed on the Enrolled Account on the date
of the Covered Person’s Accidental Death will be cancelled, up to a
maximum of the lesser of:
e $25,000, or
® the total amount owed on the date of the Covered
Occurrence, including all debits and credits with a
transaction date through the date of the Covered
Occurrence.
If more than the maximum covered amount is owed, the difference
must still be repaid.

Requesting Benefits

To obtain a benefit under the Plan, the Plan Administrator must be
notified. The Covered Person, or someone on their behalf, must
notify the Plan Administrator either orally or in writing no later than
90 days after the date of a Covered Occurrence. Where a co-applicant
is eligible for FLA benefits, the co-applicant must provide the
notification. The minimum monthly payments on the Enrolled
Account must continue to be made until notice is received from the
Plan
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Administrator that benefits have been approved.

If a Current Payment is made that is later cancelled by the Plan when
the Plan Administrator approves a benefit, the amount cancelled will
be credited to the Enrolled Account.

Plan Fees

We determine the Plan Fee assessed each billing cycle by multiplying
a monthly rate by the Plan balance for that billing cycle. The monthly
rate is $0.85 per $100 (or 0.0085). The Plan balance is the greater of:
(1) the New Balance Total less the Plan Fee billed in that billing
cycle; or, (2) the total of the Balances Subject to Finance Charge with
a maximum in either event of $25,000. The Plan Fee will be shown
on the Enrolled Account’s monthly billing statement and added to
the balance cach month. For Gold Option lines of credit, we may
offer the Plan with the Plan Fee included as part of the Current
Payment. This means the Current Payment will increase by the
amount of the Plan Fee. The Plan Fee is billed as a Purchase or
Other Charge on the Enrolled Account. Rates are subject to change.
Thirty days advance written notice will be provided for Plan Fee rate
changes.

~ Voluntary Cancellation

Either MBNA America or the Covered Person may cancel the Plan for
an Enrolled Account. The Covered Person may cancel at any time by
providing written notice to the Plan Administrator. The address, toll
free telephone number and hours of operation are listed under the
Plan Administrator in the Frequently Used Terms Section. The
monthly Plan Fee will be discontinued in the billing cycle in which
notice is received. If the Enrolled Account is closed for any reason
and has no balance, the Plan will also cancel. If MBNA America
cancels the program for all Covered Persons, 30 days advance written
notice will be provided. If an Enrolled Account is in a Benefit
Activation Period at the time of Plan cancellation by MBNA America,
the Current Payment will continue to be cancelled each billing cycle
until the current Benefit Activation Period ends or the total benefit
under the Plan has been exhausted.

Cancellation for Cause
The Plan will automatically cancel if any Applicant on an Enrolled
Account files for bankruptcy . MBNA America will also- cancel the
Plan on an Enrolled Account for any of the following reasons:
e fraud or attempted fraud by an Applicant relating to Plan
benefits;
® death of the Covered Person (although the Accidental
Death benetit, if any, will be paid first); or
® the Covered Person is no longer an Applicant on the
Enrolled Account.
Upon cancellation no further Plan Fee will be charged to the account.
Covered Occurrences that occur after cancellation are not eligible for
benefits.
Suspension of Enrolled Status During Payment Default
The enrolled status of the account will be suspended when an
account is four payments past due. Covered Occurrences that occur
while the Plan is suspended are not eligible for benefits, and the Plan
Fee will not be assessed on the account.

Reinstatement. The Plan will be automatically reinstated once the
account is less than four payments past due. The account will be
reinstated as an Enrolled Account effective on the first day after the
close of the billing cycle in which the payment was received that
satisfied the reinstatement criteria.

General

Enrolling in the Plan is not a condition of obtaining credit. A
Covered Person may not assign their rights under these Terms and
Conditions. A waiver of one or more Plan requirements by MBNA
America or the Plan Administrator will not constitute a waiver of any
other Plan requirements. MBNA America may modify this Plan
without notice if such modification is without charge and favorable to
the Covered Person. Thirty days advance notice shall be provided for
all other modifications. Other Plan options may become available.

Benefits May Be Subject to Taxation
The Plan does not constitute insurance; this is a payment/debt
cancellation product provided by MBNA America. Unlike insurance

benefits, benefits under the Plan (i.e., the amounts cancelled) may be
subject to taxation. Consult your tax advisor.

Arbitration

If claims under the Agreement governing this MBNA America account
are subject to an arbitration clause, that clause applies to any claims

regarding the Plan.
Rev. 03/12/03
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JuL. 2.2003

16: B2AM NE DEPT OF INSURANCE 482 4712999 NO. 965

378 Paocrepmias — 1964 YOL. IL
COMPTROLLER QF THR CUBRENQY — UNITED STATHY TREAIURE
Weashington, D. ¢. 20220

March 10, 1664

COPY OF A LETTER ADDRESSED TO THE
PRESIDENT OF 4 NATIONAL BANK

Reference it made fo your lgbter of Junmery 21, 1864, concerning deht cancellniion
contracts, Your inguiry ia prompted by o dlscyssion of this ewbjeet on page 284 of
the December 1063 jasue of The Notional Beuking Review,

Tou are corréct in your pesumprlon thabt this ruling means tbat a Netionnl Benlk
may wmake addifional charges to parvpwers for the purpose off creating o fgnd out
of which the balance due op o loan wopld be paid In the event the borrower dled.
Tha following i& In reply teo your specide questions:

1, Cnn the additlonal charze be made only on selected cmatomers?

Mhe berk may, in ita disereten, determime wherher to adopt standarda ench

ng pge snd health of the bhorrower, in malking debt eancellation contrncts avallable
to it customers.

3, Dqes the debf cancellatlon contract referred to mean that the debt
Wil auntomarieslly he camcelled ln the evenf of the horrowers death?

Yea. The deb canrellation eonfract i understood to mean the pank's agreement

rq weive it clalm or right fo.the uupald balanes of the loan at the death of the
bqrﬂower. )

8. Can a provision be Inserted in the comiract to the effect thab the '
horrower mugt be in spund health when the contract s mode?

Mhe bapk in 1ts dlgcretipn may tequire the horrower ta cortify that top his beat
knowledge he i3 Iree from certain gpeclfed health hazards.

4. Do all charges go into reserye ar is the Teserve determined on an
actnarial basia?

Charges shomld be plaged In reserves to the exfent necedsary to protect the hank
ngaingt loe3 imeurred in coppeetion with deht cancellation confracts. Such reserved

may he determined by the use of accepted and reliable methods, ineluding fhe uge
of an actuarial hoaly, '

5. Cap the chagges collected and credlted fo the reserves bs exeluded
from income vatl eueh time a8 talen oul of the yeservel

The hank may esclpde from Ipcome those charges colleeted and eredlted fo
regerveg hut which have not heen tnken out of reserved. Howevar, upan the adoption
of asgeh practies, acponnfing recogniplpn must he given to the requiremients of ihe
Taternal Revenne Opde of 105+ nnd regulationd promnulgated thereunder relabing
to phe sxtent to whish losy reservas are not anbject to income tax,

6. Ia there e lmit ko the amopnt of the resarve?

The reserve should be limited only after it affords edequate protection to the
bank from ncfual and anficipated lossés from debt cancellation coniracts.

7. Wil this type of controct he congldered a5 engnzing in the life insurance
buginesa? -

s

The use of dshi cancellafion contracts, the imposition of an additlopsl charge

and the estoblishmenf of reserves as proteckion ngainst loases arising out of

sueh contracts 9 o lawfnl exercise of the posvers of 4 Nacional Banl., The exercife

of such powsts is necessary to and i3 n parc of the pusinass of banliug. Such

gcmvmes may not therefore, propecly be considered as emgnging {n tha lfe ingnrance
nalness. :

Sincerely,

/a/ JTames J. Saxon
Comptroller of the Onrrency

P.7/37
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Hon. Richard G, Hershey, Chm., Il.; Hon, Stafford R. Grady, .

Calif.; Hoa. Rabert A, Short, Del.; Hon, Henry Root Stern, It N. Y.
Hop. Walter G, Korlann, Ore.; Hon, Ned Price, Texas: Hop, Charles
L. Manson, Wis. ‘

RESOLUTION

WHEREAS, The: Comptroller'of the Currency of the United States
has ruled that;

“The use of debt cancellation contracts, the imposition of an
additional charge, and the establishment of reserves as pro-
tection ngainst losses arising out of such contracts s 2 lawful
exercise of the powers of a Narional Bank. The exercise of
such powers ig nécessary to and i a part of the business of
banking. Such activities may not, thereforas, properly be con-

sidered ag engaging in the life insurance business,”, and

WHEREAS, Such ruling suggests that national bailg may engage in
the business of insurance without complying with applicable state insurance
laws and regulations, and

WHEREAS, The public would thereby be deprived of the protection
of such state laws apd regulations with respect to cradit 1ife insurance,
and

WHERFEAS, The Attarney-General of several states have concluded
that such activities by 2 national bank wonld constitute the doipg of an
insurance business in vialation of the applicable insurance laws and
regulations of their states and would conflict with the following provisions
of Public Law 15

“(a) The business of insurance, and every person engaged
therein, shall be subjeat to the laws of the several states which
relate to the regulation of taxation of such husinegs.

“(b) No act of Congress shall be construed to invalidate, im-
Pair or supersede any law enacted by any State for the purpose
of regulating the business of insurance . . . unless such act
specifically relates to the business of insurance . ., " gnd;

NOW, THEREFORE, BE. IT RESOLVED, that.

1. The National Assaciation of Insurance Commissioners direct
the Federal Liajson Committee to confer with the Comptroller
of the Currency concerning his letter rulings and to indicate its
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out complying with the insupance la® and regulations of the
state in which it is locafed. .

9. Each commissioner determine whether the Comptroller’s
letter rulings conflict with the ipsurance laws and regulations ©
his state, and, if 0, advise the Comptroller and the National
Banks within his state to that effect and, further, to take such
other action as he deems appropriate in the circumstances.

FEDERAL LIAISON COMMITTEE

Walter G- Korlann

Joe B. Hunt by W. G Fisher
Acting Commissioner

_Mﬂ—‘—'-

MBIMORANDUM
ATTHORITY oF NATIONAL BANES ‘70 PROVIDE DEST
CANCEHLLATION CONTRACTS oy SELF—INSURE‘D BASIS

Mhe Comptroler of Cuyrency had secently ruled thot national banks eay themaelved
Jlrectly provide 4 thaizx hatrowers dgept  cancellation conrracts” which wé pelleve
amount to crediy e ipguranca. Mha Comptraller pas taken phe pomition thaf this
activicy 1In conneckiop WHR installmant loasd and other related fdnancial teangactions
15 pecessary 0 and & part of the haoking prsiness and canpot be aopgiderad s engaging
in the it {naurayce business & copy of his lettet of Moreh 10 to thia affect to the
president of @ natipnal pank 12 attnehed.

The purnpose of thia meamorandnm ig to digcpad the legal isgues jprolved in the
. An analysls of the prohlem brealks down jato Lo main questions! {1) Under
tnple ennbling gtptuted aT8 oniional banis veatricged from condncting this type oOf
actvity? (2) T# noty, f0 what extent would atate \pguyance WS and regulatiods he
appuca.hle? Tnderlying hoth of theae pgauas I8 the mace basle question whether this bE]
ipsurancs with which we nre dealing. Aore precigely would a hank whlch malzes
agregments tO cnncel dehta ¥ itg harTowers gie pe comstrued to be engaged 1o the
nsiness of lanrande’ Complraller gawon pod auid no. 38 will be expiained, s
poaifion oa this point appaatd ko ba clearly contrary. to the 1aw.

Anthority of National Bapks to provide Debk Cnncellation Contyacts

The TowWerd ol o pafional bank are derived solely trom federal gtatntes. Thay
have 1O authority other than powerd expressly granted and such incidental powers
ad Are necedzAry to eprTy into affpct theae expresd powers | LOgan County Nakional
Bank Y- mownsend, 138 0.8 67 (1591). gea D190 10 American Turigprodence 2¢., Dpa-
041243, ﬂl pnd cpaes clted thereln. Since thers s mo express apthority for honks o
provide & type of gservice, the question ig whether authority would be {mplied as 2D
Incidentpl power!

Tme pertinent proyisien of the Natlonal Bank Ack the apabling ack £0T pational
hoanlks, states fhaf auch hapks pave POWeEr ¥p “exerclse . . - all such {ncidental powvers
as mhall be naressary to caryy on rhe husinesg oF banking” ineludlng, among 0fher
(pinge, |‘l0anits money QR persenal seenriby’”. 12 0.5.0. §24. There la algo provisiol
in aecHop 2 ab he

in gmell Communitles to aek 88 {naurance gentd and brolers.

In genersl the ineidental posverd which are authopizpd hove been interpreted
ynder the cajes 23 helng thase which ean rangonably be sald to be neceasary to aerve
Qr Dreserve the Hyusineas. Broadly apeaking, it the activily fallg into the
category of ap inde endent husiness entarpTise it wonld nof: he constraad 10 he necessary
to carty oOn the Bnalpesd of hanking. Bus it 18 primary purpode s to furnish B aervice
necesaary P the cBITYIRE out of one of {tg express powers = in this cose the éollection
and gecuriry of dabta — then the actvity twwould he dpemed to he BB am;ronrmte {neident

Jdigensaed laper, which = anthorizes pational banis "

P.13-37
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To Mustrate, in Atherton V. Anderson, g6 F(ed) 8 525 (0.0A & 1936), the
pringiple wos atated aF fqllowi:

wne contpolllng priaciple aesrod fo us to he that whils the bank Ras
no pawer, alther eIUress 13 jmplied, b0 anter upan B original gpeculative
entorprise, yek a9 03 |oeldent bo lpa expreas powaers the pank had & right to
acquire Propaty) to put it ko condiilon fov resnle, and where such property
1s & mannfaciuring es:a.bunbment whaose vplue depends substantially wpod
nalaterrupted operatian, we think implied paiver aylsts to eontloue puch
opecation fof & Hme providing the primpry purpose Of the bank is to
gave L3 debt pather thad tp specnlate in tupure profts, and there ig realon-
ahle prospect af reauzutlnn-" .

gimllarly, Raehling Y. st Nakiopal Bank, 30 Red, Tk T46 (D.C.W. Va., 1887).
where & hank that had gurcnased land Bt 2 foreclogure gale wad wuthorized 10 eak
and el timber, the court sald:

o ang Will q‘l);esmn the cight of o bank o lend its money ln the
manaer anthorized ny 18 charter; 84 0 consequence it must have the power
tp collect Yk and, 43 ipctdent to tbe axerclse of such power, the right to
gecurs aund mave tha Aebt"

4 1o Stark V. graonan, 82 Sngp. 614, 618 (DG Dist. Cob, 1848), the ~term
sineldental powetd” WAI defined a8 follows

whe Word qpeldents) meand mipor, apzidary o gupordinate to 2
pringipal pr primary anhieck. A thing mcidental to an esprasd provizion ia
dependent AT anclilacy to it The term does not comprenend gomething
additional Lo and independent of the priacipal subjeet makter. 1t relalad
golely te matters of & guhordinate DALUTE Inherently forming a parh and
parcel of the main tople.” :

view of [he wige labimude given notionnl ponks to facilitnle tha collectton of
gecnred loeng pfter default, 1t 18 quite laglenl {hat they also be piven vafher Uperal
aucherity £0 protect theme&aLye3 with respeck to unsacnred loang, lncluding guch 8tepsd
pn requiring khat the DETYOWEL he ingured 80 that the balanes of the indebtednesd
wonld be paid in the evenf be dled. However: it does mot follew that guch hanks are
authorized @ provide thig type of profection directly op & gelf-Angured pasts, Tbe fact
that credit 1ifa {nsurapce ig readlly availahle fyom 20 many insuranes companiesd and

It js necessary fqr pational banks to aelf-lnsure turough the device of an-called ndebt~
cagceuanion contracta” o order ko carly on thelr panking puginess. It s one thing
for f bapk to ape to it that ¢

compardesd, oot it 18 quite & diffapenf, matier for & hank 0 engage o providing guch
prakeciiad 1taelf. Thig has always heretofore been congldered to he and 1g an entirely

An apalagy might be madg to fire and propecty |nenrance coveraae i connection
with securad loaps. Tar exsmule, & banis customearily requires fice ingurance in
connection wilh mortgage loRRE. with the policy assigned to the wmortgagee b0 the
axtent nf its igterest in the properiy This does ot mean thab B panlk would he
m:u:borizad tp engnée in fhe fire ngurance puslnes £O the extent of gelf-insuring aneh
cOVardgeR: The samg appied with respect to colllsion, fire, thatt and comgt‘ehensive
nsuyance OB anromphile Josns.

What ia Inguradce

Tt might be Belpiul o onalyze priefly what ia generally conaldered o he {nguranee.
Tpanrance 8, Arst of all, &n pgraement by which o vigk i shifted frqm one perdqn to
another — & rigk syhich 18 {agurahle, pecnuse Lk {3 capnble of helng meaanred oY ex:p:essed.‘
money AV nther material tecms and bacange the probehility of its accurrence car .
pe relably patimated : Halyering V- Le Glerse, 312 0.5, 531 (1841) 5 Raller v. GO 3~
gloner of Int, Bevy #i0 1.9, M3 (1041) 7 88 Also vance, Tnsurance (8rd ed, 1961) P- %

But inguranee la Jepe than o riak-phiffing agreement. I s aleo s plan oF
seheme hY yehich maay individual pigk-ghlfting pgreemoents are bropghb rogether 1
cuch o woy Ehof the riska {avolyed are not Twerely shifted but also distributed in
a fpanclal 3enaeé among @ KTAT of parsond guhject to similar riaks. The vigks Are
. Aiatriputed by moaRna of Apnanclal contributions paid ato 2 comoon tund by the
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persqmd smpject to the riak in smounfs proporional to the rigks insured, and the

fnnd {a then msed to indemnify thoss who suffer losses of the kinda {ingured agalnst.
Yance, op. cif. suprd, D 2. .

RBiak-shifting and rislk-disteibutlon, thes, are the edsence of insurance as an econqamic:

concept, and thay are rpflacted I the legpl concept of Insmrance ag defined in the
gtate lasmrance laws, These laws require that an activity to be subject to regola fon
pa {ngorapes mesk twao requivements: (1) ic mpat fayolve 4o “ingnranee contract”;
and (2) It must be “doing su insuragee business" or “transacting {ngurance". 'Thue
the cods definltions of “insurapce” Qv "inaurance confract” define |t ns a risk-shifting
or Indemnity agroement. The Massachusetts definltlon is typleal:

"a eontract of insvance la ap agreement by which ane pariy for &
constderation promises te pey money or it equlvalent, or to do an act
valpable to the Insured, ppon tha destrucflon, loss or Injury of something
in which the oth¢r party has an |mberest” Masa. Gh T Oh. 175 §2.

Soma codes have mnore elahorate defpitlons whose egsence, hoswever, i3 the sezme.
For example, the New York Ingurance Law defines “ingurance contract’ as:

“ . .. any agresment or other transaction wherehy ome party, herein
called the inanrey, i3 phlignted to confer benedt of pecunlary vyalue Tpon
amother party, bereln called the ingured or tbe henafciary, depepdent
upAn the happeping of a formultdns event in which the ingured oz
neseflclary has, oI. 18 expected to have ab the tlme of such hoppening,
a materlal interast whigh will he pdversely pffected hy the bappeming of
guch evedt. A fortulrons avenf 15 pay oceurredce QF fallura o ocour
which I8, or i3 egsumed hy the parties to be, fo & gubstaatiol extent beyond
fhe control of elther party.” N.¥. Ina. Tasw, §1(1),

Generally speaking, ' oxder to constifnte Insurance as defined im the ingurance

laws, the main purpose of the actlyity in question mnst be the shifting and diatribution
of martalfy risks. These slements clearly are present in the "deht caucallation
contracts” Rere under dimeussien, The cAdes that have been decidad on this pubject
bear our thiy econelnsion.

Tieht Caneellatien Confracts Conatliute The
Businasa of Inspranee

TUndar the cages, dsht cancellatiop agreements bave been consistently held to
constittte insurancs comiracta. While the decislons have not involved banks, neyer-
thelpss the Drinciples estpblished are a3 applicable to banks aa to other lenders.
The leading cage IS Attornay Geueral 7, Q, B Osgood Co., 14+ N.E. 871, 872 (Masg. 1024).
Thewe it Wos held thaf an undertaking op the past of one selling merchaudise on the
Installment Dlen to eancel the dehp ip case the huyer died befors its satisfacfion was
lngurance within the meaning of the safe insuraace code which probibited the making
of ingurance couiracty oxoepr A3 purhorized thersunger, The court etated:

whis constitates insurance within the meaning of the gtatutory def-
nitjon, The capcallation of the debt s the equivalent af the payment of
monay to tha egtate of the customer. The transfer of title tp the personal
property dalivered on Jense i a vight valwahble to the customer, The
capcellation of phe deht and the transfer of title £ tha personal propexrty
spring our of the agreement and are \n performance of ifs terma. The
enstomer pays to the defendanc Lhe congideration for the dolng of thepe
things ln the money handed ro it as depoait and as the partial payments
made from tima to tHime, The cancelletion of the dept and the transter of
the firle to thy perspnal property ocour MROp the deach of fhe customer.
That loss of bly Wfe is pialnly something in which the eustomer hes an
interast. Rvery elemant of the afakutory definlton of insnrance is present.

YWhether thig clapse in the contracts of the defendant la anclllary to
it chief husipess or is mainly for advartising ends {3 not relevant
In view of fhe absolpte prokibitlon m G- L., ¢ 175 §3, agzinst
the making aof conmacts for (ngurance eccent by companies and o
the manzer authorized hy law, Thi prohibition iy sweeping. It I not
supject to excgptons, It'ls eoneeded that the defendant is not authorized
to meke gOnrracta of lnaprance, Therefore if has viglated the atatute’

NO. 965

P.9/37
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Tpon & Hke principle, lpan coRiTARLS praviding for eancellaltion of noted for money
loamed Im evenpt of the borrower's death were held to be contracts of Ufe insurance
and consequently invalid becapae the lepder was mat authorized to conduct an
[nsurnpce bnainess nndep the Insurance lawss Ware v, Heath, (Tex. Cly. App.)
537 B.W, (2d) 362 (1051), Res digeussion of pther cnsed to the same effect in 85 ALR
1029, supplementad at 100 ALR 1454, See also 80 Amerenn Jurisprudence, 438, §U,

A number of State Altorpey - General opinlona alsp _support this conclusion. '
See Georgia A. G. Opimion, dnted Qetober 13, 1654 1954 Weelk., Tnd. Serv. Ga. &;
Moridn A. G. Opinion # 054169 of July 4, 1954, 185+ Week Und, Serv. e, 20!
Ohlg A, G. Oplniona for 1028, Yol L, p. 424 No, 1722; Ohlp A. G, Oplnion of Nov. 23,
1045, 1045 Week, Und. Serv, Ohlo &

Tha Specific Apthorizaidon ta_ Aet as Inzurance Ageat Tmplies
Exclusion of Any Other Insurance Power

The only referance to jpaurancs io the tederal statitss relating to naidonal
banks ia in 12 U.S.C. §2, Theren natlonsl baoks in communitles where the popula-
tlon dpes ngt exceed 5,000 inhahitanta are apeclfeally authorized to act a3 inaurance
egents and brokers. Manlfestly, the power to act ms an agent 18 quite different from
and of far less magnitude than the power to engage in the Insurance bpaluess. It 1a
pignificant that at the time this provizion was enacted it waa rvacognized that specifia
atatutory anthority Wa3 Recelyary A permit nakional hanks fo act eyen {n this lmited
aren of ipgurance. Huch specifie and restricted grant of authority pertaining to the
buﬂlne&; of {nsurance would cartelaly imply that wo othes {nsurance activifles maey be
pursned,

Mhe narfowly circumacrihed seope of this statutory pewer 15 lnstrated 1o
Wesblngton Agency v, Forbes, 16 N.W. (24) 121, 122 (1844). There the state {nauranca
commigeloper’s Tevecatian of @ Ugenee of = Michizan eorporation to conduct an
lnsnrance agency was upheld on the grounds that fhe corporation was controlled by
a national bank, which o furn was prohibited under federal law from gecuring such
licepse In commuuitied of over 000 people.  The court Atated :

«imha policy of goveppment veapecting such matters 83 fofimpte
relationghips between hapks and {nsnrance ageneies iz for the most
part set forth in legislaplon and etecutive actions. Congress views with
none £no greak favor a natloadl bool peting ag lnsurance agent, forbidding
it in places of 5,000 or more population.”

Tven If National Beaks Conld Be Sald to Hove Anthority to Engege in the
Tnsurance Bupiness, State Iomurance Tawa Would he Applleable

Tven if nationa_l banks were not restricted doder fheir enahllng atatntes from
engaging in the credit inrance huALNesy RO far a8 insnring their debtors is concerued,
the proviglona of fhe atate loanrance 1aWa and sfafe ingurance regulatiops deallng
with eredit 1fe insurance wonld be applcable to such Hanks ag engnged in thig aetivity.

There are many cajes discpasing the question of the application of atate ragulatory
stafures to the actdvitlgs of nabeoal banks, A reeent annotation enalyzing a number
of thege cases iz contaimed in B Lewyers Editlon, pages 773784 (1953).

Mhe doctzine is well estehlished that patlonal panks, as Instrnmentalities of the
federal govermment, are necessarily subject to the paramount muthority of the Tnited
States and a giate moay nof {grevfere with the perfarmanes of thelr primary funcHons.
Bub ag spated i the apoyementioned punotation, not ol ragulation of such hanks by
the state in wiich they are sitpaged {3 pronibited. - The docrrine of non-interference
py n Bfate with tha o eratlons of p national bamk will only afford protecfion from
such leglalation as tenga to impalr the haol's uiility and afficiency in the dlscharge
of it dutlea as a hanking egency of the federal government, Conversely, thpse laws -
apd regmlations which do not obsmrmet the funationing of the banking operntion will
epply. T fact, lo the day to day econduet of thair buainess, natonal banks are
governed far move by Atahe laws than by federnl law, Kor exampls, note state laws
governing thelr actlviflea as {rusteed or {n other fiduciary capacities,

Tn applying these geperal rules to a geries of laws a3 complex as those contained
In mnat stete losmrance cedes, it wonld he difftlenlt to predict jpat whare the Une
wonld be drawp in deciding which of the provisions might be held Lo constitute an
nnreasonable interference with fhe operation of o national bank, and which would not.
For example, provisiops which glve the Insnrance commissioner tha right to go info

P.18,37
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‘national ban'ka and canduet examinations might he held Imapplicebls. Alse, proviajons

daaling with the erganization of an osprer, lts Investmeats, -caplial requirements nnd
the llte meem acmewhat lnapproprigte a8 appled to banks.

On the other hand, recognizing the underlying pnrpose of atats regnlation gver
credlf insuragee, there |5 gopd reason for applying laws that hove partieplar applicetion
to this covergge, such os tha NAJQ YIodel Credit Imsurance Regulatory Law and the
noderwriting requirements and standard policy provisions pertaining to eredit ingurance,

The MeOarran Agt affords additional authority in supporting the applicetlon of atate
lmgurance laws to pabjeyal banks, It provides: .

(2) “Ths huminess of lnsurnnce, and every Jerson engaged therein,
shall be subject tp tha laws of the several Statey which relate o the
ragulation or tavation of anch businesas. . .

{b) No Act of Congress shall be construed to imvalldate, impaeir, or
superseda nny lew enacted by nay State for the purpose of regulating
the huginess of Insurapee, . . . unless suck Act specifieally velares to
the business of Ingurange . . . " (I1F U.8.C. 1012) :

In thus providing thap the husinesr of insurance shall be regnlated by the atates
nnless Qongresa speclficnlly makes a deelaration to the contrary (which it has not
done), 1 weuld geem clearly eatabllshed that state law ghould and would control
the Insurance actlvities of galiona] panks,

Theretore, woless It appesrs (haf some particmlar requirement of the insurance
code would demonsirably impafir a patienmal bank's ability in disecharglng its duties

83 & banking agency, the law {9 clearly on the side of holding gtate insurpnee law
and regnlatipns applipable to nationa)l henks. . .

Charles K. Petary

Agalatant General Comngel
Life Insurance Association of Ameriea

June 1, 1964

P.11,37
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, ATTACHMENT TEN-C4

Comptroller of the Currency

Administrarar of National Banks
Washington, D.C. 20219

Office of the Chief National Bank Examiner

(202) 874-3170

Auguat 24, 1992

Director Lewis Melaha, Chair

{B¥) Comysuitree on Credit Insurance

Diracrar, Migsouri Divieion of Insuyance
Natienal Aszagiation of Insurance Commissloners
120 Waae 19th Straer, Suite 1100

Kanpsag City, Misaouri 64105-1928

Dear Divectar Melahn;

‘ ]

i rephen R. Srainkrink was forwardad ta my office for veply. In your letter, c!m:ad Aug. 6, 1992,

;[:Errlﬁgt?ﬁrﬁp&ﬁwﬂﬁL the nagition of the Office of the Comprraller of the Currency (OCC) with respect ro daht
cancellation contracts, ,

ita by i i JFLR. T.7498) by filing a friend of the
tly reaffirmed its juterpretive ruling an debt- cancellation contracts (12 C.E.R. 7.7495) !
Exnolfrgfrf;Ht;gewm;tterf?ﬂrst Nq'.tiarr?al Bank of Eastern Arkanscs vs. .’_I'aylor, 907 E‘?dﬁ’lﬁ (8th Cirguit 1990), rt.d2 _11;
S.Cb 442 (1991). We beligve that offaring deht cancellacion roniracts {s a service incidental ta banlung: and, © fre gre. 31 .
pém‘lx.lssible activity for national banka. Wa are in the procesa of vaviewing various lagal and supervisory issues related ko this
activity and may provide natonal hanks with additional guidance in the furure. '

i ith b i izpti i tara relating to dabr cancellation
offer to meet with the credit commirtee pf your orgemization ta digcuse martar ; ncellati
::i;ﬁﬂ::.“&ziﬁﬂ it would be premakurs to aehedle aucl? a meering ab D.h.l& time. Please congider axtending your invitation
again opes the OCC has formulazad supervisory nolicy for this banking activicy.

Sineerely,
Danald G. Copnley
Chief National Bank Examiner

AL

ATTACHWENT TEN-C3
(EX) Committee on Credit Inenrance
San Fyancisco, California
Augmst 14, 1992

i i :15 t and
i Credit Tnanrance mar in San Fransigco, Calif., af 1:15 p.m. on Apg. 14, 1092, A quornm was presen
EE:SJ ﬁeﬁ’gnn?ﬂ:?)urha;:adtgﬁa mas:?n?. The following cpmmitres members or nhal}: repregentarives ware E‘ies.egt. ?T;th
Garamendi (Calif.); Tom Gallagher (Fia.); Tim Ryles (Ga.); Linds Takayama (Hawszii); Stephen F. Selcke ( V)t;) avid J.
Dylkchouse (Mich ), Terry Rankin (Nev.); Salvarare R, Curiale (N.¥.); Harold ¢, Yancey (Utah); and deffrey Johnzon (VE.),

L Consideration of the Myriad of Qcher Credit.Insurance Coverages

i i {gsi VYancay digcussed the
j {alahn (Mo.) called on Commissionar Harnld C. Yancay (Utah). Corpraissioger 1
‘E;;fai’faﬁ;bi}ai\z‘?cﬁ':rzges l(:hat: Utah had npviced in the credit insurancetr?arket.dﬁe mdic:t;d’ :&;z{; ;l;:eUat;Ié a;g;«;ﬁl; m&;ﬁ ;;
congider these just like any other credil insurance pragrams exceps ‘ar gre _prape l_1 wrance and res B areidental
| insurance. He Indjcarad that he had reesived filings on limited credit hospitalizafion i, ' i
S e S s e e S s e T e
benefita pravided and helieved me;p'was duplieation of caverage provice oY el AN e a6 2 rots el
conesrn that by packaging the eredip ingurance coverages the i.nsu:ers pre making up for e s af praducts
i 3 dit jnsurance. Ha axpressed a desire to frack th
due to operation of the prima fucte rates on orher lines of ere 1 o oetacd
i i { i PROFS would be appropriate, He was parti ,
being filed in the states and snggesrad that a Jimitad survey over | ’ i T e e grams and credic
i imi it hasnitalization ingyrance, the mited credit accidencal death an d:zsrpem !
E'i‘f?rgﬂeigﬂﬁfﬁﬁf N?Sdlmd, (CUNA) i’{_ﬁif‘?ad that laltyl ;ha qwer:gla-lsahi:dﬁft}; fg}n:;?;a:;og;; ﬁ:ﬁ?&'iﬁéﬁi&ﬁﬁx
and health type except for eradil: divares which is ¢agualty insurance. e e e G afherh aategary e
o uniust end prokibit thelr nae, Brad Connor (Mo.) exprassed hia beliaf thak the crs )
::k;?eile :? :%ﬁgfaangleinvﬁmgaﬁan. [;)irectur Melahn indicated that he would send a PROFS note inquiring how thesa are being
handled i the varjous states.
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2. NAIC Model Reyvisiona .

Marle Paavy (NAIC/SSO) yeported gn the inclusion of eradit property and credit involuntary unemplaymant insurance in the
Credit Insurance Madels, He indicatgd that he had asked tha advisary commitree to provide a definition of the various progerty
apd casualty coveragas. Hoe nated that the states of Alacka and Missouri will work on 2 definition of cradit property insurance
and 2 definition of cradif invaluntary wnemplaymant insurance to be included in the revised Credit Insurance Madels. Ha
indirated that Mr. Copnor made a prasentation o expand the models with approprizte “comprehensive” packages and that an
outline wag prasanted to the committee and the advisnry commitree.

8. NICO/CQOTA Regort

There was discussion by Mr. Peavy copcerning the need far the committee tn respond to the report, Jim Hunt (National
Insurance Consumer Organization) indicated that he had compiled the data end commented on the report. Commissioner
Yancey noted thap the industry had respondad ro the paport. William Burfeind (Conanmer Credit Insuranpe Association) starad
that a farmal news raleass had been delivarsd, Mika Madland (CUNA) paiated out the exception in the report for credit union
type programs such ag that provided by hig insurer, CUNA Mutual. Mr. Hupt indicated thab he had used the NAIC data In
compiling reaults. Thare waa discussion by Mr, Burfaing of prohlems with the NAIC data. Mr. Peavy responded that the NAIC
was doing the heat ir could to chack the daga as submitted by the credit inaurers, however, most of the data prablema cauld be
atiributed to credit insurern for submitting faulty data,

Commissioner Yancey indicated that the committee shonld leave it up to Director Melaha to respond and suggested a prasa
ralerse that outlined the warks of the committas and the raform sffores made in the states. Thars was discussion by Meradicth
Brooks (Ga.) and Ken Sykes (Alaska) concarning the letter, Director Melahn indicated thay he would draft a lacter responding Lo
the repert. Mr. Burfeind suggeated thab thery shanld he a logs ratio discnagion in the response to the rapart. Mr, Hunt indicated
that with raspect to the NICQ/CCLA naws relaase that there was o possible article by Jane Bryant Quinn that might develop.

4, Undats to the Adviearv Committas

Mr. Peavy digtributed an updated list of advigory committap members. Director Melahn discussed the NAIC advisory committee
protacals and how advisary committass shauld operate and interset with rhe commirtee and the worldng groups. Bob Callahan
(N.Y.) suggested that Mr, Hunl's affiliation with NICO he shown on the mailing list. Mv. Peavy indicated that this changa would
he mada. ' :

5, Dabt Cancsllation

Mark Peavy advised the comumittee that the informarian conesrning debr cancallation provided by the advizary eommittas had
hean forwardad ta the committes mamhbars, He also nated that a copy of the latter drafted by Dirveeror Melahn to the Acking
Comptroller af the Currency had been aent and thaf the committee was gwaiting respange. He stated that he would forward the
responge to committee members when it had been receivad.

Diragtor Melahn raparted that the iadustry viewpaint sp dabh cancellation waa well known and he noted that Arkansas had
tried to regulate deht cancellation az inanranca and loaf it hid in the Bighth Cirenit Court. Commissipner Yaneey indicated
that he was aware thar debt capcellation cqutracts were merketed in Utah, however, he did not know how wide spread the
cavarage had hean marlafed. .

Mz, Burfaind (CCQTA) digeussed the Arkansay sitnariony and he indicated that the debt cancellation rate wag typleally the same
gs Arkansas’ prima focie rates, Fle noted that the hanks had been “pocketing” 30% and reserving approdmately 70%% of the
manijes collected, He halievad the lending institutions haped ta mave tp invart that relationship sg they would “packet* 70% and
raserve 30%, Ha did not belisye fhat the bania were peceiving a tax deduction on the reserves and upged the NAJC legal staff to
become invglved in the matter. He reported that he was awarg of a major bank that was ahout to launch a debt cancellanion
contract. Mr. Burfaind baligvad that tha banks may he farum ehopping for anathar favarable Circunit Court decision. He expected
the CCIA to ravigit the jasue with tha NAIC. He felt the major interest by the banks in the daht caneellarion was obviously a
profit motive to the lendery. A secopdary intereat of tha hanks was to aveid the variatians and multiplicity of credit insuranee
regulations and disclnsurs raquiremants in the varjons states. Thare was disenssion by Mr. Burfeind and Mr. Hunt concerning
the truth in lendipg discloaures.

My, Burfaind indicagad that the NAIC has been on record since 1964 thac debr cancallation coptracts are ingurance and urged
that the izane be revisited. He noted that the same problemg surface in debt cancellafion contracts as in the regular credit
insurance market. He expressed his belief that New York would be & good forum for a credit insnranee decisien copcerning the
deht cancallarion epntract, Bob Callahan (N.V.) diseussad a mling on the National Bank decision on debt cancellation insurance
end the New York Aitorney Ceneral's opinion. Mr. Copnor gypressed hia belief that thare wers no consumer protections
available currently in the dekt cancelation contracts, Mr. Burfeind agreed and indlcatad the banks were on their own, not anly
for ponsumer pratectiaon practices, bub reserving requirements.

Ronald Maylcavits (Aan Corporation) indicatad that thera was na rate cap or regylation ar gpacific faq and that any debr
cencellation would be simply ralled into the intereat rate charged by the lending institution. Mr. Hunt expressed his haliaf that
the lending ingtitutions may take adventage of tha truth in lending exemption relative to deht cancellation. Mr. Burfeind grated
that the issuas ware more fundamantal thay thas, Ha urgad tha NAIC tn datermine wharher or nat debt caneellation conrracts
are inawrance. Mr. Cannor indicatad that [here i po regulation to prevant unfair vate diserimination in daht cancellarion
contracta. Mr, Callahan discusged the situation where a hank might have swo diffarent interest rates even though they hava no
identifiahle insurance charge and expressed his belief that the New York Department would find thaf to be a premium charga.

Executive Committee
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Mr, Burfeind stated that the CCTA had intended to alart the NAIC membership and provake an active intarest on the pary of
the NAIC in debt cancellarign contracts. This wauld allew pach insurance regulator to address debr eancellation eontraers when

jdensified in the given jurisdigtion.

Directar Melahn qnea:ionﬂd. from a Jegal vantags paint, whather thers was any transfer of risk and noted that in any case thare
was no regulation and ne consumer protection. Amy Johnsan (Public Insurance Counsel, Taxas) expressed hey belief that the
truth in lending would require disclosure plua inclusion in the annnal interest rate. There was discussion by Ms. Johnson and
Mr, Burfeind concerning & sipuation in Texas whare a martgage insurer was seelting reimbursement from the debtor after
paying the bank and indication that the banls was held to ba an ifaured in that situarion. .

Tim Wagnar (Peterson & Ross) indicated that the typical debr cancellation scheme calls for contractual labilify palicy running
ta the insuver to reduce tha risk to the lending institusion. Director Melahn stated that the chargs for debt caneallations enuld
all go to commiseion Wirh n consumer prasacrion, no Josa raio regulation, no prima facie rates and po commission caps. Mr,
Burfeind indleated that the CCYA would like the NAIC to review its policy and provids amicus briefs where appropriate in the
daht cancellatipn igsues. .

Cormmissianer Yapcey expressed his balief rhar the commifiee should advise the officers of the NAJC of the upeoming aroblems
in this ares, Digpctar Melahn indicatad that he didg't know if the NaIC needed fo take a pasition hut he did expresa the need to
advise the officers of the NAIC of the pccurrenda. Commisgionar Yancey then asked the NAIC staff tp review the history of the
NAIC positiop ap deht cancellation. Divactor Melahno askad insurance ragulatora to falk fo their counfarparta in the panking
regulatory commupity. He nqted that if bank ragnlators aren't regulating the conpract, ne protection is being affered to
congumers at all. Hs falt thiz weuld maka dakk canceljarion contracts ripa for post-claima underwriting activity, Commissionaer
Elizabath Coatle (Vermont) nated thal. her deparrment regulaced both banking and insurance and painfed ouf that many of the
hanking examiners working in the Vermont Department had farmerly been employed in the ingurance department and,
therefors, had an indurance financia) background in addition ta hanling. Director Melahn expressed his belief that this
probably was not the cass in moat bapking departments. Mo, Burfeind indicarad thar if tha national banks ars allowed to get
{nto deht cancallabans, state banks will also wanpt to get into tham, Mr. Callahen discussed cha whipsaw effect of che stare
versus natignal baaking aystem. Therp was diseussion by cammittee mambers of the effect federal regularan of insurance would
have, much Mise the federal ragulakion of banking Mr, Wagner indicated that it iz anly a small step away from providing similer
caverages for praperty perils if tha dehk cancellagion contracts are allowed ta continue an eradir life bype coverages, My, Burfeind
indicated that debt cancellation contracta are nok prevalont in the marketnlace at this point, but that ir was his understanding
that many banks were looking inta the matter,

Mr. Hunt indicated that as s practical matter thag ic wauld be highly unlikely tha banks would get involved in a disability type
debt cancellarign contracr as Ehey would not be anxioua ta ha involved in the determinakion of disability, Mr. Burfeind discusged
the possible pasition of the indpatry with third-party adminjstracors and other rype arrangements. Dennis Dimaggio (American
Bankers Inanrance Group) indicated that it wag hia beliaf that the lending instifutions were trying o sxelude the charges from
the truth in lending disclopures, He goted phat if they were guceessful in this segard that the debt cancellation contracts would
besoma more prevalant in the markarplaca.

Director Melahn indicated thar, in ageordance with Commissionar Yancey's desires, he wauld write a letter to the Exscurive
Committee indicating that deht cangellation eantracts ware becorming an issue. He noted that he would dratt & separate letray to
each of the NAIC membhers on banling contvacts in hopes of gathering infarmation for further disenssion ap the meeting in
Cincingati. My Callahan indigated it would be halpful to him to attach the prior 1964 regalntion o the letter.

6. AnyOther Makers Brought Befure the Commirtes

Mr. Paavy raported on a follew-up fum John Kerper (Tillinghast) wha had done a report an credit ingurance in the state of
Tannessee. This had heen the tapie of discwssion In commitiea meetingd in the past. He nated that the vaport wad a generalized
summary of ane stafe's cradit life ingurance rates. It had autlined & building block approach which shaws rates which developed
rolativaly law, l9as ratias. He noted thars waa no specific action neaded today, but he invited the advisory commitiea ta cormment
an the paport. Conunissioner Yancey quegtioned Mr. Paavy concerning who paid for Mr. Karper's report. Mr. Peavy reportad
that he wae not sure of the pracige method of payment, bug that the Tillinghast report had been delivered to & committae formad
hy statute in Tannessee that had baan formed to srudy eredit insurence rates. Mr. Callahan discuased the arronagus assumption
concainad in the report that a 40% comymiagion level wag an appropriate commission levs), He yrged that a new report be
prepared assuming a 50% loas ratie in place of g 40% commission leval, This could be acsamplished by squeezing the
commission leve] sn that the 50% loss ratio rould he developed. Mr. Hunt queerioned if the Tennesgee report proves shat you
can't wrice eredit insprance in New York ar Wiaconsin, ' -

Mr. Callahan indicated that Mr. Kerper and his repart simply used a different inferpretation of the phrase “relation £o
preminms charged” coming up with the copclusion that 40% would be an appraopriate commisaion lavel. Ha noted that
regulators generally attempt to minimiza expensas when regulating credit insurance and that the State of New York is nat
willing ta ahandon the Jeas ratio as an apnroach. Ha {ndicazed that it is possible ta get a rate that is bath salf-auppacting and
provides adequate rates of veturns ko insurers, Mr, Burfeind indicated that the State of New York had various loas ratios based
o the tyna of congracy issued. Mr. Callaban indicatad that the exparience rating formaula recognizad expense-elements and that
the target logs ratia rate was etill self-supporting, Director Malahn indicatad to Mr. Medland that the advisery commictee would
lapk inge the matter.

Mr, Conpar |ndicated that there were athar praklems concerning rake Jevel, including the relatiopship of roonthly ourstanding

balance Lo single premium aad the gonrce of busipess in differant 10a3 rakios. Directar Melahn indicated rhat here is a Pricing
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> Texas Department of Insurance

333 Guadalupe Street P O.Box 149104 Austin, Texas 78714-9104
7 512/463-6169

May 18, 1999

Ernest E. Vargo

Baker & Hostetler, LLP
3200 National City Center
1900 East 9" Street
Cleveland, Ohio 44114-3485

Re: Debt Cancellation Agreements
Dear Mr. Vargo:

In your letter to Mary Keller dated March 15, 1999, you seek the
Department’s opinion regarding whether the issuance of debt cancellation
agreements by a national or state bank or a federal credit union constitutes the
business of insurance when an insurer reinsures the risk. For purposes of this
Jetter a debt cancellation agreement (DCA) is defined as an agreement between a
lender and a borrower wherein the lender for a separately stated consideration
agrees to waive all or part of the debt upon the happening of a fortuitous event,

such as death, disability or the destruction of the lender’s collateral.

You suggest, citing among other authorities, the determination of the
Comptroller of the Currency and the opinion in First National Bank of Eastern
Arkansas, N.A. v. Taylor, 907 F.2d 775 (8™ Cir.), cert. denied, 498 U.S. 972 (1990) that
DCAs are within the scope of a lender’s implied powers under the National Bank
Act and should not be deemed to constitute the business of insurance nor subject

the lender to any insurance regulation. The Department respectfully disagrees.’

' The fact that an authorized insurer, in this case Balboa, in effect acts as a reinsurer of a Bank’s
risk assumed under a DCA, is, in our judgment, not relevant or material to the question of
whether bank-issued DCAs constitute the business of insurance within the meaning of
McCarran-Ferguson or state law.



Mr. Ernest E. Vargo
May 18, 1999
Page 2

Although the Department concedes that state law is not controlling on the
issue of whether an activity falls within the “business of insurance” as that term
is used in the McCarran-Ferguson Act,’ the Department nonetheless is bound by
Texas jurisprudence until instructed otherwise by a court of competent
jurisdiction. In this regard, Texas case law is quite clear that DCAs are contracts
of insurance. Ware v. Heath, 237 S.W.2d 362, 364 (Tex. Civ. App.-Fort Worth 1951,
no writ) See also, Ware v. Paxton, 266 S.\W.2d 218, 223 (Tex. Civ. App.-Eastland
1954, writ ref'd n.r.e.).

While in our judgment the opinions of the Comptroller of the Currency
and the Eighth circuit are not binding on the Department, we also find neither
the legal reasoning nor the public policy arguments underlying these opinions
persuasive, let alone “compelling” as you suggest. The Taylor Court after
determining that the National Bank Act authorizes national banks to offer debt
cancellation agreements concluded that the Arkansas statutes at issue (which
effectively prohibited banks from engaging in this activity) could not be saved

from federal preemption by McCarran-Ferguson’s anti-preemtion rule.

The Court set out two grounds in reaching this result. One was its
determination that McCarran-Ferguson’s reverse preemption rule did not
encompass the National Bank Act, claiming Prieno® and Royal Drug' as support
for this novel position. Alternatively, and applying McCarran-Ferguson, the
Court found that DCAs were not “insurance” within the meaning of that
statute’s safe harbor provision. In this regard, while acknowledging that there
may be some risk transfer involved in these contracts, it found that since

solvency, “the primary and traditional concern behind state insurance

2 SEC v. Variable Life Ins. Co., 359 U.5.65 (1959)
3 Union Labor Life Ins. Co. v. Piereno, 458 U.S. 119 (1982)
* Group Life & Health Ins. Co. v. Royal Drug Co., 440 U.S. 205 (1979)
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regulation,” was not implicated, the product was not insurance within the
meaning of McCarran-Ferguson. Taylor, supra at page 5. Solvency was not a

concern, the court reasoned, since when the fortuitous event occurs a lender,

rather than paying out a sum, simply extinguishes the debt.’

In our judgment, the Supreme Court’s decision in Barnett Bank®, decided
some six years after Taylor, effectively overruled the first prong of the Taylor
holding. In Barnett, the Court resolved a clash between a state insurance law and
Section 92 of the National Bank Act. Rather than follow the reasoning in Taylor,
the Court in Barnett examined the provisions of the statutes at issue and
determined that McCarran-Ferguson’s reverse-preemption rule did not apply
because Section 92 “specifically related to the business of insurance.” If the
Taylor Court’s holding that the National Bank Act is not subject to McCarran-
Ferguson were correct, the Supreme Court would not have needed to undertake
this analysis. It could have simply held, as Taylor did, that all activities of
national banks are beyond state interference. The Court did not follow this path;
instead it analyzed the conflicting statutes in terms of the McCarran-Ferguson

Act)

The second prong of the Taylor holding, that DCA’s are not insurance
within the meaning of McCarran-Ferguson'’s safe harbor because solvency is not
implicated, is equally suspect in light of the Supreme Court’s subsequent

decision in United States Dept. of the Treasury v. Fabe.’ In Fabe the Supreme Court

5 The Fort Worth Court of Appeals expressly rejected this analytical approach in Ware citing
Couch as authority for the proposition that: “Nor is it essential that loss, damage, or expense
indemnified against necessarily be paid to the contractee. It may constitute insurance if it be for
his benefit and a contract on which he, in case of a breach thereof, may assert a cause of action.”
Ware, supra at page 2.

¢ Barnett Bank of Marion County, N.A. v. Nelson, 116 S. Ct. 1103 (1996)

" The seventh Circuit reached the same result when it observed that the National Bank Act
“posses no unique immunity from the McCarran-Ferguson Act.” American Deposit Corp. v.
Schacht, 84 F.3d 834 (7" Cir.), cert. denied, 117 S. Ct. 185 (1996).

508 U.S. 491, 113 S.Ct. 2202 (1993).
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clarified the test for determining whether a law was enacted “for the purpose of
regulating the business of insurance” within the meaning of McCarran-Ferguson.
In doing so it made clear that the narrower “business of insurance test”’
developed by the Supreme Court in its antitrust jurisprudence was not
applicable to other cases claiming federal preemption of state insurance laws.
Under Fabe, a law is enacted “for the purpose of regulating the business of
insurance “(the first clause of section 2(b) of the McCarran-Ferguson Act) if it is

aimed at protecting or regulating the insurer/insured relationship, directly or

indirectly. Fabe, 113 S.Ct. at 2208.

Fabe reaffirmed the Court’s analysis in SEC v. National Securities, Inc., 393
US, 453, 89 S. Ct. 564 (1969), the only case prior to Fabe in which the Court
interpreted the first clause of the statute. As the Supreme Court stated in
National Securities:

The relationship between insurer and insured, the type of policy
which could be issued, its reliability, interpretation, and
enforcement — these were the core of the “business of insurance.”
Undoubtedly, other activities of insurance companies relate so
closely to their status as reliable insurers that they too must be
placed in the same class. But whatever the exact scope of the
statutory term, it is clear where the focus was — it was on the
relationship between the insurance company and the policyholder.
Statutes aimed at protecting or regulating this relationship directly or
indirectly are laws regulating the “business of insurance.”

National Securities, 89 S. Ct. at 568-69 (emphasis added)
While the Taylor Court may very well have been right in its assessment

that solvency should not be a state concern with respect to National Banks

® The test applied three criteria to determine whether a practice constituted the “business of
insurance” in the antitrust context: (1) whether the practice has the effect of transferring or
spreading the risk, (2) whether the practice is an integral part of the policy relationship between
the insurer and insured, and (3) whether the practice is limited to entities within the insurance
industry. Union Labor Life In Co. v. Pireno, supra at note 2. It should be noted that the Taylor
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offering DCAs, it was quite wrong in suggesting that solvency is or should be the
exclusive regulatory concern. Standing on an equal footing with solvency and
clearly falling within the safe harbor “of regulation of the insurer/insured
relationship” is the state interest in regulating forms, rates, claims handling and
marketing practices. This state interest is especially heightened with respect to
credit insurance (which include DCAs) where reverse competition drives rates to
unnaturally high levels and where the disparity of bargaining power between
lender/seller and consumer can lead, if unchecked, to tying or coercion.

The Department together with a number of other commentators believe
that if National Banks are freed from all state regulation regarding DCAs the
ultimate result could be total deregulation of the credit insurance marketplace
since those now regulated will seek the shelter of a state or national bank charter
in which to distribute these products.

Contrary to your suggestion, Taylor did not go so far as to find that all
state insurance regulation regarding the offering of DCAs by National Banks was
trumped by the application of ordinary federal preemption. In fact the court
made it clear that its inquiry was “limited to the question of whether the
Arkansas Insurance Commissioner may prohibit FNB from entering into debt
cancellation agreements.” Taylor, supra at page 3 (emphasis supplied). Although
the Court held that Arkansas could not require banks to be licensed as insurers in
order to offer DCAs, as this amounted to prohibition, it specifically left open the
possibility of the continued viability of state regulation of national bank-issued

DCAs in other areas. It observed in a footnote that:

The Comptroller, in an amicus curiae brief, concedes that there may
be particular state insurance regulations (e.g., those limiting
premium rates) which apply to debt cancellation contracts and
which do not conflict with national banking powers. We agree

Court cited the third element of this test in support of its holding that the National Bank Act
trumps McCarran-Ferguson.
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with the Comptroller’s argument that these issues are more
properly addressed on a case-by-case basis.

Taylor, supra at page 6, fn6.

A similar observation was made by the court in Texas Bankers Ass'n. v.
Bomer “which held that Texas agent licensing laws were preempted to the extent
that they deprived national banks as a class from selling annuities, but otherwise
would survive preemption. Said the court:

The Court agrees with the OCC’s position that generally applicable
state laws that regulate the business of insurance will apply to
national banks to the same extent as other entities within the scope of
those laws. The Court’s opinion concerns only the licensing
regulation at issue which prevents banks, as a class, from acting as
agent in the sale of annuities. (emphasis supplied)

In light of our analysis of these authorities we are unwilling to concede
totally our jurisdiction over the sale of DCAs by national banks. We
acknowledge, however, that case law is reasonably clear that state insurance law
cannot survive federal preemption if its effect is to exclude banks as a class from
engaging in activity, albeit insurance activity, that the National Bank Act either
expressly or impliedly sanctions. Given the current state of the case law it
appears that a particular activity could be both the “business of banking” and the
“business of insurance.” In this regard we are closely scrutinizing the text and
monitoring the progress of HR 10 in the United States Congress. As I am sure
you are aware, the bill in its current form provides for the continuing “functional
regulation” of the business of insurance by the states. Although the exact
meaning of the phrase remains far from clear, it may very well encompass

situations where, such as here, dual regulation is appropriate.

1997 U.S. Dist. LEXIS 13422.
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Presently, we are not accepting form and rate filings for DCAs that are
“ymderwritten” by national banks." We are hopeful that Congress may in the
near term provide the clarity which would enable us to adopt some form of
functional regulation (e.g., rate, forms, claims and marketing) without risking
needless litigation from parties who have opposing interests in this area. In the
meantime the Department has decided to temporarily reaffirm the policy first

announced by Commissioner Georgia Flint:

[Tlhis department will not attempt to regulate bank debt
cancellation contracts written by banks, state or national, in
connection with loans made by those banks. TDI will, however,
regulate any third party insurance products sold in connection with
such transactions, such as stop loss policies, etc. This position
relates solely to contracts written by banks on their own loans.

Georgia Flint to Karen Neeley, Independent Bankers Association of Texas.

Although the Department cannot speak authoritatively on behalf of a
sister agency, I feel obligated to point out that the Texas Office of Consumer

Credit Commissioner has in the past taken the position that:

“no bank in Texas extending consumer loans under the jurisdiction
of the Texas Credit Code (Credit Code) may charge a consumer a
fee for a debt cancellation contract or waiver. In the enactment of
the Credit Code the Legislature was eminently clear: if a charge is
not expressly authorized by statute, it is not permitted.”

L. Pettijohn, Consumer Credit Commissioner, to K. Marchant, Chairman House
Financial Institutions Committee.

Although it is my understanding that this continues to be the position of
the Consumer Credit Commissioner, I would advise that you communicate with

her staff directly on this matter.

" Of course, as you correctly point out in your letter, Balboa and other insurers who in effect are
“reinsuring” a bank’s DCA risk “at all times will remain subject to insurance regulation” by the
TDI.



Mr. Ernest E. Vargo
May 18, 1999
Page 8

I hope I have been responsive to your inquiry. To the extent that the
Department may have issued informal advisories inconsistent with the position
taken in this letter, they are hereby withdrawn. If you have further questions or

comments feel free to call me at my direct number, 512-322-2250.

Sincerely,

QJ(\J\

W1111a O. Goodman
Special L1t1gat10n Counsel
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The Honorable Jose Montemayor
Commissioner

Texas Department of Insurance
333 Guadalupe Street

Austin, Texas 78701

Dear Commissioner Montemayor:

Recently, your Department issued an opinion to an attorney in Pennsylvania regarding the treatment _of
debt cancellation contracts and debt suspension agreements under the terms of the Gramm-Leach-Bliley
Act. That opinion concluded that the Gramm-Leach-Bliley Act classifies debt cancellation contracts and

debt suspension agreements as insurance products, and authorizes the States to regulate such products as
insurance.

As you might expect, the American Bankers Insurance Association takes issue with that opinion. We
believe the Taylor case remains the prevailing federal law on the treatment of debt cancellation contracts
and debt suspension agreements, and that the Gramm-Leach-Bliley Act does not provide otherwise.

An alternative analysis of the impact of the Gramm-Leach-Bliley Act on debt cancellation contracts and

debt suspension agreements, prepared by the law firms of Barnett & Sivon, P.C. and McIntyre Law Firm
PLLC, is enclosed.

Additionally, I have taken the liberty of forwarding a copy of this letter and the enclosed analysis to
Commissioner Shapo, since I understand his Functional Regulation Working Group may be asked to
review the treatment of debt cancellation contracts and debt suspension agreements.

Finally, I will be in New Orleans next week, along with one of the authors of the enclosed analysis, Jim
Mclntyre, and we would be pleased to discuss this matter with you at that time.

Sincerely,

L

Beth L. Climo

Enclosure

cc:  Director Nathaniel S. Shapo, Illinois Department of Insurance

1120 Connecticut Avenue, N.W. ¢ Washington, D.C. 20036 ¢ TEL: 202-663-5163 ¢ FAX: 202-828-4546
Website: www.theabia.com



THE IMPACT OF THE GRAMM-LEACH-BLILEY ACT ON
DEBT CANCELLATION CONTRACTS AND DEBT SUSPENSION AGREEMENTS

INTRODUCTION

The Texas Department of Insurance (the “Department”) has opined that the Gramm-
Leach-Bliley Act classifies debt cancellation contracts and debt suspension agreements as
“insurance.” Further, the Department has concluded that it may regulate such products as
“insurance” when they are offered by a national bank. Our analysis of the Gramm-Leach-Bliley
Act reaches just the opposite conclusion. Debt cancellation contracts and debt suspension
agreements are “banking” products, and the Gramm-Leach-Bliley Act does not classify them as
insurance products. Furthermore, the Gramm-Leach-Bliley Act does not authorize the States to
regulate such products as “insurance.”

SUMMARY

The Department has opined that debt cancellation contracts are “insurance” products
under the terms of Section 302 of the Gramm-Leach-Bliley Act because such products were
“authorized” by the OCC prior to January 1, 1999. The Department has misread Section 302.
The exception for “authorized products” that is contained in Section 302 is not intended to apply
to any product “authorized” prior to January 1, 1999, but only to “insurance” products
“authorized” by the OCC prior to that date. Thus, in order to determine whether or not a product
is “insurance” for purposes of Section 302, it is necessary to determine what the term
“insurance” means for purposes of Section 302. There is a two-part definition of “insurance” in
Section 302, which the Department fails to analyze. Our analysis of that definition indicates that
debt cancellation contracts and debt suspension agreements are not “insurance” products under
either part of the definition, but are “banking” products.

The Department also has opined that since Section 302 defines debt cancellation
contracts and debt suspension agreements as “insurance” products, Texas and other States may
regulate such products pursuant to the “functional” regulation provisions of the Gramm-Leach-
Bliley Act, Sections 104 and 301. Again, the Department has misread the law. Debt
cancellation contracts and debt suspension agreements are not “insurance” for purposes of
Section 302. Moreover, what is or is not “insurance” for purposes of Section 302 has no bearing
on what products a State may regulate as “insurance” under the terms of the “functional”
regulation provisions of the Gramm-Leach-Bliley Act. The McCarran-Ferguson Act controls
what is or is not “insurance” for purposes of the “functional” regulation provisions of the
Gramm-Leach-Bliley Act, and the prevailing interpretation of debt cancellation contracts under
the McCarran-Ferguson Act, as set forth in the Taylor case, is that debt cancellation contracts,
and by extension debt suspension agreements, are not “insurance.” That interpretation is
supported by an analysis of the Pireno case. It is also supported by a recently proposed OCC

regulation, which classifies debt cancellation contracts and debt suspension agreements as
“banking” products.



ANALYSIS

Debt Cancellation Contracts and Debt Suspension Agreements Are Not “Insurance” Products

The Department’s opinion' that the Gramm-Leach-Bliley Act classifies debt cancellation
contracts and debt suspension agreements as “insurance” products rests entirely upon the
assumption that debt cancellation contracts and debt suspension agreements are “authorized
products,” as that term is used in Section 302 of the Gramm-Leach-Bliley Act.? Section 302 of
the Gramm-Leach-Bliley Act prohibits national banks and their subsidiaries from underwriting
“insurance” products. “Authorized products,” however, are excepted from this prohibition.

“Authorized products” are defined in subsection (b) of Section 302 as follows:

(b) AUTHORIZED PRODUCTS. — For purposes of this section, a product is authorized
if —
(1) as of January 1, 1999, the Comptroller of the Currency had determined in
writing that national banks may provide such product as principal, or national
banks were in fact lawfully providing such product as principal;

(2) no court of relevant jurisdiction had, by final judgment, overturned a
determination of the Comptroller of the Currency that national banks may
provide such product as principal; and

(3) the product is not title insurance, or an annuity contract the income of which is

subjec;t to tax treatment under section 72 of the Internal Revenue Code of
1986.

Debt Cancellation Contracts And Debt Suspension Agreements Are Not “‘Authorized
Products” Unless They Can Be Found To Be “Insurance”’ Products.

The Department assumes that debt cancellation contracts and debt suspension agreements
are “‘authorized products” because the Office of the Comptroller of the Currency (“OCC”)
authorized national banks to offer such products prior to January 1, 1999.* The Department then

! Letter from William O. Goodman, Special Litigation Counsel, to Patrick T. Beaty, Saul Ewing,
Attorneys at Law, Harrisonburg, PA, March 14, 2001.

215U.8.C. § 6712.

*15U.S.C. § 6712(b).

4 Page 3 of the Department’s opinion letter. In 1963, the OCC determined that national banks
could offer debt cancellation contracts conditioned upon the death of a borrower. This
interpretation was subsequently codified in 1971 at 12 C.F.R. § 7.7495 (later renumbered as 12
C.F.R. § 7.1013). In 1994, the OCC determined that national banks could offer debt cancellation
contracts conditioned upon a borrower’s disability or unemployment. (See OCC Interpretive



concludes that since debt cancellation contracts and debt suspension agreements are “authorized
products,” they are, per se, “insurance” products. The Department states this conclusion as
follows: “If in fact Congress did not consider these products to be insurance such a carve out
from the prohibition against national banks underwriting insurance would have been
unnecessary.” > In our opinion, this analysis is just the reverse of what Congress intended when
it created the exception for “authorized products.” Debt cancellation contracts and debt
suspension agreements are not “insurance” because they are “authorized products;” they are
“authorized products” only if they can first be found to be “insurance” products.

The exception for “authorized products” is intended to grandfather “insurance” products
that were permissible for national banks acting as principal prior to the enactment of Section 302.
Without such an exception, national banks and their subsidiaries would have been required to
discontinue activities long permissible for national banks, such as the underwriting of credit
insurance.® Under the Department’s reading of the exception, however, every product authorized
by the OCC prior to January 1, 1999 is an “authorized product.” In other words, the Department
would have us believe that Congress felt it necessary to except mortgages, financed leases, credit
cards, and scores of other products from the prohibition on underwriting “insurance.”

Support for reading the exception for “authorized products™ as an exception for
“insurance” products is found in the Report of the House of Representatives’ Committee on
Banking and Financial Services that accompanied the House version of the Gramm-Leach-Bliley
Act. That report describes the prohibition on the underwriting of “insurance” by national banks
and their subsidiaries as follows:

With regard to national bank powers, Title III clarifies that national banks cannot
underwrite insurance within a bank, except for those products which national banks were
authorized to engage in as of January 1, 1999. For purposes of this clarification,
insurance is defined as those products regulated as insurance as of January 1, 1999 with

new products after that date being treated as insurance if regulated as insurance...
(emphasis added)’

Letter No. 630 (May 1993)) In 1998, the OCC permitted national banks to offer debt suspension

agreements in connection with credit card debt. (See OCC Interpretive Letter No. 827 (April
1998))

3 Page 4 of the Department’s opinion letter.

% The OCC has determined that credit-related insurance products are “authorized products” for
purposes of Section 302 when provided by a national bank as a principal. (See OCC Interpretive
Letter No. 886 (April 2000)) The Department claims that Interpretive Letter No. 886 also
suggests that the OCC views debt cancellation contracts and debt suspension agreements to be
“authorized products.” Interpretive Letter No. 886 relates exclusively to credit-related insurance
products, and makes no reference to debt cancellation contracts or debt suspension agreements.

7 House Report 106-74 Part 1 (106™ Congress 1* Session), page 104.



In the second sentence of this statement, the term “products” is linked directly to “insurance.”
This suggests that the Committee intended the reference to the “products” exception in the first
sentence to be a reference to “insurance” products.

Additionally, the OCC has read the exception for “authorized products” as an exception
for “insurance” products. In a regulation implementing several provisions of the Gramm-Leach-
Bliley Act, including Section 302, the OCC defined the term “authorized product” as “...a
product that would be defined as insurance under section 302(c) of the Gramm-Leach-Bliley Act
... that, as of January 1, 1999, the OCC had determined in writing that national banks may
provide as principal...” (emphasis added)®

In sum, the Department concludes that Section 302 classifies debt cancellation contracts
and debt suspension agreements as “insurance” products because the Department assumes that
such products are “authorized products.” Section 302, however, requires a reverse showing. In
order for a product to be an “authorized product,” it first must be found to be an “insurance”
product. Thus, we need to examine what is or is not “insurance” for purposes of Section 302.
For that, we must turn to the definition of “insurance” in Section 302.

The term “insurance” is defined in subsection (c) of Section 302.° There, we find a
definition of “insurance” that has two parts. The first part, which appears in paragraph (1),
applies to products offered prior to January 1, 1999. It reads, in pertinent part, as follows:

(c) Definition. — For purposes of this section, the term “insurance” means—

(1) any product regulated as insurance as of January 1, 1999, in accordance with
the relevant State insurance law, in the State in which the product is provided...

The second part of the definition, which appears in paragraph (2), applies to products offered
after January 1, 1999. That part of the definition reads, in pertinent part, as follows:

(c) Definition. — For purposes of this section, the term “insurance” means—

(1) ...
(2) any product first offered after January 1, 1999, which—

(A) a State insurance regulator determines shall be regulated as insurance
in the State in which the product is provided because the product insures,
guarantees, or indemnifies against liability, loss of life, loss of health, or
loss through damage to or destruction of property, including, but not
limited to, surety bonds, life insurance, health insurance, title insurance,
and property and casualty insurance (such as private passenger or

®12 C.F.R. § 5.34(d)(1).

? The Department’s opinion letter refers to this definition, but contains no analysis of it.



commercial automobile, homeowners, mortgage, commercial multiperil,
general liability, professional liability, workers’ compensation, fire and
allied lines, farm owners multiperil, aircraft, fidelity, surety, medical
malpractice, ocean marine, inland marine, and boiler and machinery
insurance); and

(B) is not a product or service of a bank that is—
(1) a deposit product;
(11) a loan, discount, letter of credit, or other extension of credit;
(iii) a trust or other fiduciary service;

(iv) a qualified financial contract (as defined in or determined

pursuant to section 11(e)(8)(D)(i) of the Federal Deposit Insurance
Act); or

(v) a financial guaranty, except that this subparagraph (B) shall not
apply to a product that includes an insurance component such that
if the product is offered or proposed to be offered by the bank as
principal—

(I) it would be treated as a life insurance contract under
section 7702 of the Internal Revenue Code of 1986; or

(II) in the event that the product is not a letter of credit or
other similar extension of credit, a qualified financial
contract, or a financial guaranty, it would qualify for
treatment for losses incurred with respect to such product
under section 832(b)(5) of the Internal Revenue Code of
1986, if the bank were subject to tax as an insurance
company under section 831 of that code; or

(3) any annuity contract, the income on which is subject to tax treatment under
section 72 of the Internal Revenue Code of 1986.'°

As explained below, it is our view that debt cancellation contracts and debt suépension
agreements may not be classified as “insurance” under the terms of either part of this definition.

915 U.8.C.§ 6712(c).



Debt Cancellation Contracts And Debt Suspension Agreements Offered Prior To January

1, 1999 Are Not “Insurance” Products Because They Were Not Regulated As Insurance
By The States

Paragraph (1) of subsection (c) provides that an “insurance” product is any product
regulated as “insurance” by a State prior to January 1, 1999. In its opinion letter, the Department
admits that Texas did not regulate debt cancellation contracts and debt suspension agreements as

“insurance” as of January 1, 19991 Thus, such products are not “insurance” in the State of
Texas under the terms of paragraph (1).

Moreover, it is our view that, as a matter of law and practice, no State can claim to have
regulated debt cancellation contracts and debt suspension agreements as “insurance” prior to
January 1, 1999. First, as a matter of law, the States lack the authority to regulate debt
cancellation contracts and debt suspension agreements as “insurance.” The prevailing federal
law on the treatment of such products, which was established by the U.S. Court of Appeals for
the Eighth Circuit in 1990, is that such products do not constitute the “business of insurance”
under the terms of the McCarran-Ferguson Act, which, generally, gives the States the authority
to regulate the “business of insurance.” '* Since debt cancellation contracts and debt suspension

agreements are not the “business of insurance,” it follows that they cannot be regulated by a
State as “insurance.”"?

Second, regardless of how debt cancellation contracts and debt suspension agreements
are treated under the McCarran-Ferguson Act, no State actually regulated such products as
“insurance” prior to January 1, 1999. Prior to January 1, 1999, several States had opined that

' Page 4 of the Department’s opinion letter.

12 First Nat’l Bank of Eastern Arkansas v. Taylor, 907 F.2d 775 (8th Cir.), cert. denied, 111 S. Ct.
442 (1990). In Taylor, the Arkansas Insurance Commissioner argued that he had the authority to
regulate debt cancellation contracts under the terms of the McCarran-Ferguson Act. The U.S.
Court of Appeals for the Eighth Circuit held otherwise for two reasons. First, it concluded that
the McCarran-Ferguson Act was not directed at the activities of national banks. Second, it
determined that debt cancellation contracts differ significantly from traditional insurance

products because such contracts do not “implicate” the central concern of State insurance
regulation, the prevention of insolvency.

" In its opinion, the Department argues that while debt cancellation contracts may not qualify as
“insurance” within the meaning of the McCarran-Ferguson Act, they may still be regulated as
“Insurance” by a State. In support of this argument, it cites Footnote 6 in the Taylor opinion in
which the Court notes that the OCC, in its amicus curiae brief, concedes that there may be
particular State insurance regulations which apply to debt cancellation contracts and which do
not conflict with national bank powers. We suggest that the Department reads too much into this
footnote. First, given the OCC’s recently proposed regulation governing the issuance of debt
cancellation contracts and debt suspension agreements, we doubt that the OCC would still make
such a concession. Furthermore, the Court does not agree that States may regulate such
products, only that this issue should be addressed on a case-by-case basis.



debt cancellation contracts and debt suspension agreements were “insurance” under applicable
State law. However, opining that a product is “insurance” does not constitute the regulation of a
product.

To regulate means to govern or direct according to rule, to bring under the control of law,
or to make regulations for.'"* In other words, the act of regulating a product involves the
adoption of rules, controls or regulations applicable to that product. For example, every State
has rate regulations, form requirements, and claim requirements applicable to credit insurance, a
product that the Department claims to be in the same “genus” as debt cancellation contracts and
debt suspension agreements. Prior to January 1, 1999, however, we are not aware of any State
that had adopted rate regulations, form requirements, claim requirements or any other rules,
controls or regulations on debt cancellation contracts or debt suspension agreements.

Debt Cancellation Contracts And Debt Suspension Agreements Offered After January 1,
1999 Are Not “Insurance”

Paragraph (2) of subsection (c) provides a definition of “insurance” for products offered
after January 1, 1999. Subparagraph (A) of paragraph (2) states that a product “first offered”
after January 1, 1999 is “insurance” if the product “insures, guarantees, or indemnifies” against
liability or certain losses. Subparagraph (B) further provides that “banking” products are not
“insurance” products. Debt cancellation contracts and debt suspension agreements are not
covered by the definition in paragraph (2) because they do not meet several features of the
definition: They were not “first offered” after January 1, 1999; they do not have the attributes of

“insurance;” and, most importantly, they are banking products, which are excluded from this
definition of “insurance.”

Debt Cancellation Contracts And Debt Suspension Agreements Are Not “Insurance”
Because They Were Not “First Offered” After January 1, 1999

The definition of “insurance” in paragraph (2) of subsection (c) applies to products “first
offered” after January 1, 1999. The Report accompanying the House version of the Gramm-
Leach-Bliley Act indicates that the reference to products “first offered” after January 1, 1999 is
intended to cover “new” products offered after that date.'”> Debt cancellation contracts and debt
suspension agreements are not “new” products. They have been available in most, if not all,
States for decades. Therefore, unless a State can demonstrate that such products were not
offered within the State prior to January 1, 1999, debt cancellation contracts and debt suspension
agreements cannot be classified as “insurance” in that State under the terms of paragraph (2).

' Webster’s Third New International Dictionary, G & C Merriam Co., 1966.

1> House Report 106-74 Part 1 (106™ Congress 1% Session), page 104.



Debt Cancellation Contracts And Debt Suspension Agreements Are Not “Insurance”
Because They Do Not “Insure, Guarantee, or Indemnify” Against Risks

The definition of “insurance” in paragraph (2) of subsection (c) applies only to products
that “insure, guarantee, or indemnify” against liability and certain risks. Debt cancellation
contracts and debt suspension agreements do not have these attributes.

Debt cancellation contracts and debt suspension agreements do not “insure” a borrower.
To “insure” means to assure against a loss by a contingent event.!® In other words, to “insure”
means to transfer a risk of loss from one party to another.!” Debt cancellation contracts and debt
suspension agreements involve little, if any, transfer of risk of loss from a borrower to a bank.
Under a debt cancellation contract or debt suspension agreement, a bank agrees to terminate or’
postpone the borrower’s obligation to pay a debt, not to make any payment to the borrower. As

the U.S. Court of Appeals for the Eighth Circuit stated in First National Bank of Eastern
Arkansas v. Taylor:

...the [debt cancellation] contracts do not require the bank to take an investment risk or to

make payment to the borrower’s estate. The debt is simply extinguished when the
borrower dies.'®

The term “insure” also means to enter into a contract for insurance through which a party
can reduce a given risk through the pooling of risks.'® Debt cancellation contracts and debt
suspension agreements do not involve any pooling of risk. In a debt cancellation contract or debt
suspension agreement the only parties involved are the bank and the borrower.

Furthermore, the two principal characteristics of “insurance” — the transfer of risk and
its distribution to a risk pool — must be evaluated within the context of the complete transaction.
“The question of whether an arrangement is one of insurance may turn, not on whether a risk is
involved or assumed, but on whether that or something else to which it is related in the particular
plan is its principal object and purpose.”?® This is because

...Insurance regulatory laws are not properly construed as aimed at an absolute
prohibition against the inclusion of any risk-transferring-and-distributing provisions in
contracts for services or for the sale or rental of goods. In short, the presence of a small

' Webster’s Third New International Dictionary, G & C Merriam Co., 1966.

"7 This definition of “insurance” is consistent with the interpretive guidelines in the National
Association of Insurance Commissioner’s White Paper on the Definition of Insurance.

8907 F. 2d at 780.

!9 Webster’s Third New International Dictionary, G & C Merriam Co., 1966.

% Truta v. Avis Rent A Car System, Inc., 193 Cal. App. 3d 802, 812 (1987) (citing 12
Appelman, Insurance Law and Practice (1981) Section 7002).



element of insurance, if one wishes to call it that, closely associated with the predominant
element of the transaction — the element that gives the transaction its distinctive
character — does not conclusively demonstrate that the transaction is within the reach of
insurance regulatory laws.!

In the case of both debt cancellation contracts and debt suspension agreements, “the element that
gives the transaction its distinctive character” is the basic loan, one of the terms of which
addresses the cancellation or suspension of debt.

Nor do debt cancellation contracts or debt suspension agreements “indemnify” a
borrower for purposes of subparagraph (A) of paragraph (2). To “indemnify” means to secure or
protect against loss.” Under a debt cancellation contract or debt suspension agreement, a bank is
not securing the borrower against a loss. The bank is merely terminating or postponing a debt.

Finally, debt cancellation contracts and debt suspension agreements do not “guarantee” a
borrower for purposes of subparagraph (A) of paragraph (2). The term “guarantee” means to
become responsible for the debt of another or to act as a surety.”” Under a debt cancellation
contract or a debt suspension agreement, a bank does not assume the responsibility to pay the
debt of a borrower. Instead, the debt is cancelled in the case of a debt cancellation contract, in
which case the bank will adjust its reserves established for that purpose for the outstanding
indebtedness or receive benefits under a contractual liability policy issued to the bank by an
insurance company for that purpose. In the case of a debt suspension agreement, payment of
debt is suspended. In some cases, accrued interest is accounted for by adjustments from the
reserve account established for that purpose or from benefits received under a contractual
liability policy for that purpose. Furthermore, it has long been held that national banks may not
act as a guarantor or surety for another party.2 4

Debt Cancellation Contracts And Debt Suspension Agreements Are Not “Insurance”

Products Because They Are “Banking Products” Specifically Excluded From The
Definition Of Insurance

Subparagraph (B) of paragraph (2) of subsection (c) provides that a product is not
“insurance” for purposes of Section 302, if that product is a “product or service of a bank.”
Additionally, clause (ii) of subparagraph (B) specifically lists a “loan” or “other extension of
credit” as a type of “banking product.” Since debt cancellation contracts and debt suspension

214 (Citing Keeton, Insurance Law (1971) Section 8.2(c))

22 Webster’s Third New International Dictionary, G & C Merriam Co., 1966.

23 Webster’s Third New International Dictionary, G & C Merriam Co., 1966.

24

Farmers’ & Miners’ Bank v. Bluefield Nat’l. Bank, W.VA. 1926, 11 F. 2d 83, cert. denied 46
S. Ct. 483. See, also, Peoples Nat’] Bank v. Southern States Finance Co., 1926, 133 S.E. 415,
192 N.C. 269.




agreements are part of a loan, this limitation excludes debt cancellation contracts and debt
suspension agreements from the definition of “insurance” in paragraph (2) of subsection (©).

A debt cancellation contract or debt suspension agreement is an agreement between a
lender and a borrower in which the lender, for a fee, agrees to waive or suspend all or part of the
debt upon a certain occurrence. This agreement relates directly to one of the central features of a
loan — the terms and circumstances under which the loan will be repaid. In other words, debt

cancellation contracts and debt suspension agreements are nothing more than a part of a loan,
and a loan is a “banking” product.

The federal banking agencies have long recognized debt cancellation contracts and debt
suspension agreements as an integral part of a lending relationship. In 1963, the OCC
determined that, under the terms of the general powers clause of the National Bank Act, national
banks could provide debt cancellation contracts conditioned upon the death of a borrower. That
interpretation was subsequently upheld by the U.S. Court of Appeals for the Eight Circuit in the
Taylor case, which noted that debt cancellation contracts are:

[d]irectly related to [a bank’s] lending power. The contracts are sold only in connection
with loans made by [the bark], and involve only [the bank] and its borrowing customers.
The contracts provide borrowers with a convenient method of extinguishing debt in case
of death, and enable [the bank] to avoid the time, expense, and risk associated with
attempting to collect the balance of the loan from a borrower’s estate?’.

More recent OCC interpretations reinforce the relationship between debt cancellation
contracts and debt suspension agreements and lending. For example, when it authorized national

banks to issue debt suspension agreements issued in connection with credit cards, the OCC noted
that:

This type of contractual provision is no less a part of lending than any of the various
other terms (covenants, security interest, etc.) that are part of a loan agreement.*

Furthermore, in a regulation proposed to govern debt cancellation contracts and debt suspension
agreements issued by national banks, the OCC expressly states that such contracts and
agreements are “banking” products, and are not to be treated as “insurance” products under pre-
existing OCC regulations that address the sale of “insurance” products by national banks.?’

The Office of Thrift Supervision also has concluded that debt cancellation contracts
offered by federal savings associations in connection with consumer loans are loan products,

25 907 F. 2d at 778.

? OCC Interpretive Letter 903 (January 2001), page 3.

%7 66 Fed. Reg. 19,901 (April 18, 2001).

10



subject to regulation by the OTS. The OTS’s reasoning in this determination highlights the fact
that such contracts are part of a loan:

Th[e] express authorization [in the Home Owners' Loan Act] to “make” loans
includes within it the authority to negotiate and fix the terms of each loan, including the
terms for repayment and circumstances under which a repayment obligation can be
modified, compromised or forgiven. . .. [It] includes within it the authority to specify the
details of the rights and responsibilities of the borrower and lender. . . . [W]e are dealing
with the terms and circumstances under which a debt must be repaid, which is the heart
of a loan contract. . . Given the obvious risk that a borrower may die or become disabled
during the term of a loan and given the costs and complexities associated with
repossessing and reselling property or pursuing a borrower’s estate, it is reasonable for a
loan contract to contain terms specifying alternative rights and responsibilities of the
parties in the event of such an occurrence. . . . Indeed, the authority to compromise or
forgive a loan is so fundamental to the lending business of a federal savings association
that the model bylaws prescribed by the OTS and its predecessor for federal mutual
savings associations have long contained a provision expressly acknowledging that
savings associations may “extend leniency and indulgence to borrowing members who
are in distress and . . . compromise and settle any debts and claims.” *® (emphasis added)

The Gramm-ILeach-Bliley Act Does Not Authorize the States to Regulate Debt Cancellation
Contracts and Debt Suspension Agreements as Insurance

Having concluded (incorrectly in our view) that Section 302 classifies debt cancellation
contracts and debt suspension agreements as “insurance” products, the Department goes on to
claim that the “functional” regulation provisions of the Gramm-Leach-Bliley Act, Sections 104
and 301%, authorize the State of Texas to regulate debt cancellation contracts and debt
suspension agreements as “insurance.” Again, the Department misreads the Gramm-Leach-
Bliley Act. The definition of “insurance” in Section 302 has no relationship to the functional
regulation provisions in Sections 104 or 301. Moreover, nothing in Section 104 or Section 301
of the Gramm-Leach-Bliley Act gives Texas, or any other State, the authority to regulate debt
cancellation contracts or debt suspension agreements as “insurance.”

The Definition Of “Insurance” In Section 302 Does Not Apply To The Functional
Regulation Provisions Of The Gramm-Leach-Bliley Act

Contrary to the view of the Department, the definition of the term “insurance” in Section
302 has no bearing on the functional regulation provisions of the Gramm-Leach-Bliley Act. The
definition of the term “insurance” in Section 302 relates solely to the prohibition on underwriting
established in that Section, not to the regulation of “insurance” products by the States. The plain
language of the definition indicates that Congress intended the term to apply only to Section 302.

2 0OTS Op. Chief Counsel (September, 1993).

2915 U.S.C. §§ 6701 and 6711.
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The definition begins with the phrase “For purposes of this section, the term ‘insurance’
means....” (emphasis added). Moreover, the definition of “insurance” in Section 302 is not the
only definition of “insurance” in the Act. Section 336 of the Act includes a definition of the term
“insurance” for purposes of Subtitle C.>° Thus, if Gramm-Leach-Bliley gives the States any
authority to regulate debt cancellation contracts or debt suspension agreements as “insurance,”
that authority must be found in Sections 104 or 301 of the Act.’!

The Functional Regulation Provisions Of The Gramm-Leach-Bliley Act Do Not Give The
States The Authority To Regulate Debt Cancellation Contracts And Debt Suspension
Agreements As “Insurance” Products

Neither Section 301 nor Section 104 of the Gramm-Leach-Bliley Act gives the States the
authority to regulate debt cancellation contracts or debt suspension agreements as “insurance.”
Among other provisions, Section 104 reaffirms the McCarran-Ferguson Act, requires all persons
engaged in the business of insurance in a State to be licensed by such State, and establishes
certain standards for the federal preemption of State insurance laws and regulations. Section 301
provides that insurance activities shall be functionally regulated by the States, subject to the
preemption standards in Section 104. Neither section otherwise defines what is or is not an
“insurance” activity. As noted, however, Section 104 includes a reaffirmation of the McCarran-
Ferguson Act. Thus, it appears that McCarran-Ferguson controls what is or is not an “insurance”
product for purposes of the functional regulation provisions of the Gramm-Leach-Bliley Act.

The prevailing federal case on the application of the McCarran-Ferguson Act to debt
cancellation contracts, and, by extension, to debt suspension agreements, is the Taylor case. In
that case, the U.S. Court of Appeals for the Eighth Circuit held that debt cancellation contracts
are not the “business of insurance” for purposes of the McCarran-Ferguson Act.>* Thus, if the
functional regulation provisions of the Gramm-Leach-Bliley Act have any impact on debt

cancellation contracts and debt suspension agreements, it could be argued that they reaffirm the
decision in the Taylor case.

The Department maintains that Taylor “merits little, if any, precedential weight on the
matter of whether these products qualify as insurance under federal law.” 3> While the
Department may disagree with the result in Taylor, it remains the prevailing federal case on the
treatment of debt cancellation contracts and debt suspension agreements. Furthermore, debt

015 U.S.C. § 6766.

3! Even if we accepted the Department’s view that the definition of the term “insurance” in
Section 302 applies to Sections 301 and 104 of the Gramm-Leach-Bliley Act, States would have
no authority to regulate debt cancellation contracts and debt suspension agreements as

“insurance,” since, as we have explained, such products are not “insurance” under the terms of
Section 302.

32907 F.2d at 779.

3 Page 15 of the Department’s opinion letter.
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cancellation contracts and debt suspension agreements cannot be classified as the “business of
insurance” under the Supreme Court interpretations of the McCarran-Ferguson Act.

As the Department notes, the U.S. Supreme Court has established a three-part test for
determining what constitutes the “business of insurance” for purposes of the McCarran-Ferguson
Act: (1) does the practice transfer or spread a contract or policyholder’s risk; (2) is the practice
an integral part of the policy relationship between the insurer and the insured; and (3) is the
practice limited to entities within the industry.>® Debt cancellation contracts and debt suspension
agreements are not covered by any of these tests. First, as discussed above, debt cancellation
contracts and debt suspension agreements involve little, if any, transfer of risk, and do not
involve any pooling of risk. Second, since these contracts are merely part of a loan, the
relationship between the parties is as a creditor and borrower, not an insurer and insured.

Finally, the practice of issuing debt cancellation contracts and debt suspension agreements is not
limited to entities within the insurance industry; such products are offered by banks.

OCC Regulation Of Debt Cancellation Contracts And Debt Suspension Agreements Has
Occupied The Field

Finally, the OCC has determined that it, not the States, should regulate debt cancellation
contracts and debt suspension agreements offered by national banks. Under the terms of the
National Bank Act, a State law may apply to the activities of a national bank unless it conflicts
with the National Bank Act or a regulation issued by the OCC, in which case, federal law
prevails. The OCC recently has proposed a regulation to comprehensively regulate debt
cancellation contracts and debt suspension agreements offered by national banks. Among other
matters, the OCC’s proposed regulation would prohibit national banks from tying the sale of
credit to debt cancellation contracts and debt suspension agreements; would require a national
bank to obtain a customer’s consent to purchase such products; would require a national bank
that offers a contract or agreement that does not provide for a refund of the unearned portion of a
fee upon termination or repayment to offer customers the option of purchasing a contract or
agreement that provides for a refund; would require a national bank to make certain disclosures
to a customer before the sale of such products, including the total fees involved; and would
require a national bank to establish a separate loss reserve for such contracts or to obtain third
party insurance for them.

CONCLUSION

The Texas Insurance Department misreads Section 302 of the Gramm-Leach-Bliley Act.
Debt cancellation contracts and debt suspension agreements are “banking” products and are not
classified as insurance by the Gramm-Leach-Bliley Act. Furthermore, that Act does not
authorize the States to regulate such products as insurance.

Barnett & Sivon, P.C. Mclintyre Law Firm, PLLC

June 5, 2001

3% Union Labor Life Insurance Company v. Pireno, 458 U.S. 119, 120 (1982).
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The Center For Economic Justice
1506 South First St.
Austin, TX 78704
(512) 912-1327
(fax) 912-1375

June 18, 2001

John D. Hawke, Jr.

Office of the Comptroller of the Currency
Public Information Room

250 E Street, SW

Mail Stop 1-5

Washington, DC 20219.

By Fax (202) 874-4448 and Electronic Mall
Attention: Docket No. 01-07
Dear Comptroller Hawke:

The following comments are submitted on behalf of the Center for Economic
Justice and the Consumer Federation of America.’ Both organizations have been very
active on credit and insurance and debt cancellation contracts (DCC) and debt suspension
agreements (DSA).

We commend the OCC for deciding to proceed with proposed rules regarding
DCC/DSA with the intent of improving protections for consumers who purchase these
products. Because of the reverse-competitive market in which DCC and DSA are sold,
such consumer protections are necessary.

The proposed rules contain important consumer safeguards, including the anti-
tying provision that is one piece of the protections necessary to prevent coercive sales.

The proposed rules also provide for a number of consumer disclosures. While
disclosures can be an essential tool for informing consumers, we are convinced that
disclosures alone will be insufficient to prevent unfair sales of DCC and DSA.
Consequently, we urge the OCC to add a number of additional consumer protections to
the needed DCC and DSA regulations.

! The Center for Economic Justice isa nonprofit organization that advocates on behalf of low-income
consumers on credit, utility and insurance issues before administrative agencies. Consumer Federation of
Americais amembership organization of more than 260 organizations from throughout the nation with a
combined membership exceeding 50 million people that engages in advocacy and education on issues
affecting consumers and especially the least affluent consumers. CFA’s advocacy focuses on financial
services, utilities, product safety, transportation, health care and food safety.
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Our comments can be summarized as follows:

DCC/DSA functional equivalents of credit insurance. In economic terms,
DCC/DSA are perfect substitutes for credit insurance.

DCC/DSA markets are characterized by reverse competition. Thisis the most
important characteristic of DCC/DSA for purposes of crafting consumer
protection regulations.

The proposed regulation of DCC/DSA is significantly different than state credit
insurance regulation and will result in regulatory arbitrage by lenders to the
detriment of consumers.

We have seen no evidence to indicate that disclosures alone are sufficient to
protect consumers of DCC/DSA and/or credit insurance.

There is evidence that disclosures alone do not protect consumers of credit
insurance and DCC/DSA.

The proposed regulations will undermine the consumer protection advances made
regarding financed single premium credit insurance used in predatory lending.

W support the additional consumer protections recommended by the National
Association of Insurance Commissioners.

We propose additiona provisions regarding lump-sum products, method of refund
and collection of data on actual DCC/DSA experience.

The OCC'’ s regulation of DCC/DSA will determine whether functional regulation
actually means effective consumer protection or is a euphemism for regulatory
arbitrage by regulated entities.

DCC and DSA are Functiona Equivalents to Credit I nsurance

It is essential to recognize two characteristics of DCC and DSA when determining

what type of regulatory oversight is necessary to protect consumers of the products.
First, DCC and DSA are functional equivaents of credit insurance for both consumers
and lenders. Second, the market in which DCC and DSA are sold is characterized by
reverse competition.

From the standpoint of consumers, both credit insurance and DCC/DSA provide

debt relief following a specific event — death, disability, involuntary unemployment,
leave of absence and/or divorce. The benefits provided may be the same — paying off the
loan or making monthly payments on the loan — or may be different — freezing the loan
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instead of making monthly payments. But both products purport to provide some form of
debt relief to the consumer and will be viewed generaly as the same product by the
consumer.

From the standpoint of the lender, both credit insurance and DCC/DSA provide
two important benefits — loan protection and additional income. Part of the amounts paid
for either credit insurance or DCC/DSA serve to pay off or otherwise protect the lender’s
loan if a consumer experiences one of the triggering events. Part of the amounts paid for
either credit insurance or DCC/DSA is additional fee income to the lender. While the
logistics of selling credit insurance and DCC/DSA may vary dlightly for lenders, the key
benefits of both products are the same.

It is easy to demonstrate that DCC/DSA serve as a substitute for credit insurance.
In an overview of DCC/DSA products entitled “ Debt Protection Products,” credit
insurance industry actuary Gary Fagg compares credit insurance with DCC/DSA. 2

On page 6 of “Debt Protection Products,” we find a table showing credit
insurance terms and the equivalent DCC and DSA terms. For example, instead of using
the insurance term “premium,” DCC and DSA use the terms “protection” and “feature.”
Instead of using the insurance term “premium,” DCC and DSA use the term fee.

On page 9, Mr. Fagg identifies typical DCC and DSA package configurations —
which are generally the same as the package configurations for credit insurance. On
pages 21 through 37, Mr. Fagg discusses “covered” events and describes the coverage
and benefits that both credit insurance and DCC/DSA provide for these events.
DCC/DSA are used to provide property coverage, asis credit insurance.

To further illustrate that DCC/DSA are a perfect substitute (as understood in
economic terms) for credit insurance, we note that, in 1999, the Target department store
offered a credit insurance package (“ Accountgard”) in connection with its private |abel
credit card. In 2000, the credit insurance package was replaced with a DCC package
called “ SafetyNet.” The credit insurance and DCC packages offered identical benefits —
up to a maximum of $10,000, the consumer’s balance would be paid off (insurance) or
canceled (DCC) in the event of death or after 90 days of unemployment, disability or
leave of absence.

DCC/DSA Markets are Characterized by Reverse Competition

Like credit insurance markets, the dominant characteristic of the markets in which
DCC/DSA are sold is reverse competition A useful description of credit insurance
marketsisfound in NY State Insurance Department Regulation 27A (11INY CCR 185).

2 This document can be found on Mr. Fagg' s company website —www.creditre.net — by clicking on the
“debt protection” link. The overview is dated October 12, 2000.
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With the substitution of “DCC/DSA” for “credit insurance” in these sections, we see that
the same market dynamics that affect credit insurance similarly affect DCC/DSA.

185.0(b) In the marketing of credit insurance, the inferior bargaining
position of the debtor creates a " captive market" in which, without
appropriate regulation of such insurance, the creditor can dictate the
choice of coverages, premium rates, insurer and agent, with such
undesirable consequences as. excessive coverage (both as to amount and
duration); excessive charges (including payment for nonessential items
concealed as unidentifiable extra charges under the heading of insurance);
failure to inform debtors of the existence and character of their credit
insurance and the charges therefor, and consequent avoidance of the
protection provided the debtor by such coverage.

(c) In the absence of regulation, premium rates and compensation for
credit insurance tend to be set at levels determined by the rate of return
desired by the creditor in the form of dividends or retrospective rate
refunds, commissions, fee or other allowances, instead of on the basis of
reasonable cost. Such “reverse competition,” unless properly controlled,
results in insurance charges to debtors that are unreasonably high in
relation to the benefits provided to them.

In anormally competitive market, competition for the consumer’s business leads
to lower prices and reasonable profits. In areverse competitive market, such as the
markets for DCC/DSC and credit insurance, the consumer is unable to exert market
pressure leading to lower prices or reasonable profits.

The National Association of Insurance Commissioners (NAIC) recently adopted a
model law regarding the regulation of credit property insurance in an effort to promote
more effective and more uniform regulation of the product across the states. One of the
purposes of the mode is to:

Address the problems arising from reverse competition in credit
insurance markets.

The model law defines reverse competition:

“Reverse competition” means competition among insurers that regularly
takes the form of insurers vying with each other for the favor of persons
who control, or may control, the placement of the insurance with insurers.
Reverse competition tends to increase insurance premiums or prevent the
lowering of premiums in order that greater compensation may be paid to
persons for such business as a means of obtaining the placement of
business. In these situations, the competitive pressure to obtain business
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by paying higher compensation to these persons overwhelms any
downward pressures consumers may exert on the price of insurance, thus
causing prices to rise or remain higher than they would otherwise.

In areverse competitive market, powerful market forces work to the disadvantage
of the consumer. As we show below, the results of reverse competition in DCC/DSA
markets can be unreasonable benefits provisions and/or excessive fees. Perhaps most
important, in a reverse competitive market, consumer disclosures are insufficient to
protect consumers from their weak market position versus the strong market position of
the seller.

The Proposed Regulation of DCC/DSA is Significantly Different than State Credit
Insurance Regulation and Will Result in Regulatory Arbitrage by Lenders.

Although there are variations among the states, state credit insurance regulation
includes some consistent features to address the problems of reverse competition. These
common regulatory provisions include minimum benefit standards and/or prior approval
of products before introduction in the market place; primafacie rates and/or prior
approval of rates prior to use; claim settlement standards; refund standards,; prohibited
sales practices; and required consumer disclosures.

In contrast, the proposed DCC/DSA regulations provide fewer (though very
important) sales prohibitions and required consumer disclosures.

Given that credit insurance and DCC/DSA are economic substitutes and that the
proposed OCC regulations enable lenders to avoid the rate, form, refund and claim
settlement oversight of state credit insurance regulation, the proposed OCC regulations
create a strong incentive for lenders to shift from sales of credit insurance to sales of
DCC/DSA.

The movement from credit insurance to DCC/DSA — which has already begun in
the absence of any DCC/DSA regulation — will continue and accelerate under the
proposed OCC regulations because the regulations create two systems of regulation for
essentially the same product. Because one system — regulation of DCC/DSA — provides
significantly less oversight of benefits, charges and claim settlements, thereis an
economic imperative for lenders to move from credit insurance to DCC/DSA. The
movement to DCC/DSA will accelerate under the proposed regulations because the
regulations remove some of the uncertainty regarding DCC/DSA that has prevented some
lenders from yet making the switch from credit insurance sales.

The proposed OCC regulations for DCC/DSA will create a system of regulatory
arbitrage between state credit insurance regulation and federal DCC/DSA regulation that
will undermine state credit insurance regulation and significantly lessen consumer
protections.
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We Have Seen No Evidence to Indicate That Disclosures Alone Are Sufficient to Protect
Consumers of DCC/DSA and/or Credit | nsurance.

The premise behind the proposed OCC regulations is that, in addition to four
prohibited practices, consumers can be protected from unfair, misleading and coercive
sales practices by requiring lenders to make certain disclosures.

We have not seen any evidence that consumer disclosures are effective in
protecting consumers of credit insurance or DCC/DSA. In fact, we have seen the
presence of disclosures used by lenders as a defense against consumers who have been
harmed as a result of unfair and coercive sales practices in credit insurance.

Although disclosures are required in the sale of credit insurance, yet unfair and
coercive sales practices have occurred. The 1999 report by the Center for Economic
Justice and Consumers Union identified a number of instances of unfair and coercive
sales practices in credit insurance, including telemarketing sales.® In the past week aone,
two accounts of additional unfair and coercive sales practices have appeared.

A June 15, 2001 article from Reuters entitled, “ Ex-Citigroup Worker Alleges
Illegal Lending Norms,” reported the following:

A Citigroup Inc. unit deliberately targeted low-income, uneducated
borrowers for loans and insurance they did not need or understand, a
former employee alleged in a government lawsuit. The financia services
giant has consistently denied such practices.

The charges, filed in an affidavit by part-time branch assistant manager
Gail Kubiniec of Citigroup unit CitiFinancial, are part of the lawsuit filed
by the Federal Trade Commission (FTC) against Associates First Capital
Corp., aconsumer lending unit that is part of CitiFinancial. The suit
alleges predatory lending and deceptive marketing.

I and other employees would often determine how much insurance could
be sold to a borrower based on the borrower's occupation, race, age, and
education level," Kubiniec said in the affidavit, a copy of which was
provided to Reuters by a New Y ork-based consumer advocacy group.

“If someone appeared uneducated, inarticulate, was a minority, or was
particularity young or old, | would try to include all the coverages
CitiFinancial offered,” she said in reference to insurance and other
products often tied to real estate or personal loans.

Citigroup has not admitted to predatory lending, but said in March it had

3 The report can be found at the CEJ website: http://www.cej-online.org/report.pdf.
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dealt with the FTC's concerns by putting into place a program that
addresses lending practices at Associates First, which Citigroup bought

last year.

A June 14, 2001 article in the Jackson, Mississippi Clarion-Ledger, entitled,
“Lender hit with $71M Verdict: Lawsuit accused Washington Mutual of Flipping
Loans,” reported the following:

A Mississippi jury has awarded more than $71 million in damages to
plaintiffsin alawsuit accusing Washington Mutual Finance Group LLC of
goading customers into renewing loans with additional undisclosed
charges.

The verdict in Holmes County late Tuesday gave $69 million in punitive
damages and more than $2.2 million in compensatory damages to 23
plaintiffs following more than two weeks of testimony.

Seattle-based Washington Mutual Finance Group currently operates more
than 2,300 consumer banking, mortgage lending, commercia banking,
consumer finance and financial services offices throughout the nation.

The lawsuit filed against Washington Mutual Finance Group, formerly
known as City Finance Co., accused the bank subsidiary of not disclosing
to customers insurance premiums in loan renewals.

"Washington Mutual illegally flipped loans," said Rep. Edward Blackmon
Jr., attorney for the plaintiffs."Flipping smply means that they enticed
people back into the office to renew loans once they had paid down on a
certain amount because it is very profitable for them to renew loans rather
than allowing them to pay it out."

Blackmon said by "flipping" the loans, Washington Mutual could "add on
various insurance policies." He said customers were also unaware of the
relationship City Finance had with insurance companies.

“The companies that were issuing the insurance appeared to be
disassociated with City Finance, but in fact, the agreement between these
companies and City Finance allowed City Finance to retain a substantial
proportion of those premium payments,” Blackmon said.
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Thereis Evidence That Disclosures Alone Do Not Protect Consumers of Credit Insurance
and DCC/DSA.

A recent survey conducted by the Insurance Research Council of 1,996 people
asked if people agreed or disagreed with the statement, “1f banks sold homeowners
insurance, people would be expected to buy their homeowners insurance there to get a
loan.” Sixty-one percent (61%) of the respondents said they strongly agree, agreed or
probably agreed with the statement. While this single survey question is not dispositive
of the thesis that most consumers will the ability to get aloan istied in some way to the
purchase of ancillary products from a lender, it does suggest that many consumers may
have such a belief.

Even when consumers receive disclosures that the lenders’ decision to grant a
loan is not conditioned on the purchase of insurance, there is evidence that consumers
still feel their ability to obtain the loan or to obtain favorable loan terms is connected to
purchasing insurance. 1n a 1993 survey of consumers of 3600 consumers* who had the
“opportunity to purchase credit life insurance in conjunction with all types of consumer
loans, except first mortgages and credit cards.”

Of those who actually purchased credit life insurance, 19.3 percent said it
was not explained to them that the insurance was optional. Relative to
whites, African American borrowers were less likely to remember hearing
that the purchase of credit insurance was not required.

Of those who actually purchased credit life insurance, 15.1 percent said
that they felt buying credit insurance improved their chances of obtaining
the loan; 7.3 percent thought the purchase of credit insurance improved
their credit terms.

Of those who actually purchased credit life insurance, 12 percent said they
felt pressured to purchase it.

Disclosures Have Not Prevented Unreasonable DCC/DSA Provisions or Excessive Fees

The mgjority of DCC/DSA sold today provide disclosures similar or equal to the
required disclosures in the proposed OCC regulations. Y et, these disclosures have not
prevented excessive fees or unreasonable provisions to be offered and sold to consumers.

In our letter to you of March 27, 2000, we showed how the expected benefits to
consumers of an Advanta DCC/DSA product was only 18% of the fees paid — much
lower than the ratio of benefits to premiums for credit insurance. None of the proposed

4 Barron, John M. and Michael E. Staten, Credit Insurance: Rhetoric and Reality. 1994, Credit Research
Center, Purdue University. It should be noted that the Credit Research Center is funded and controlled by
sellers of credit insurance and DCC/DSA and consistently produces research to support the positions of
these lenders and insurers.
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disclosures provide the consumer with any indication of the likelihood of obtaining a
benefit or the average payout as a percentage of fees by the lender. As consumers, we
would certainly have a different reaction to a product that provided a 25% commission to
the lender and paid 60% of the fees in benefits than to a product that paid 70%
commission and 15% in benefits.

We have recently seen sales materials for a Fleet Bank DCC/DSA agreement that
provides an unreasonable restriction. The “Credit Protector” program waives the
monthly minimum payment up to a maximum of 12 months if the borrower becomes
involuntarily unemployed, disabled or takes an approved leave of absence and waives the
entire credit card balance if the borrower becomes permanently disabled or dies.
However, in another part of the sales literature, in a section “Credit Protector Disclosure
Summary,” we find:

While you are taking advantage of Credit Protector benefits, you
may not make any new charges or cash advances. . .. The suspension and
waiver will not reduce or eliminate the balance on our account . . ..

In our view, the benefits for the Credit Protector program will be an even smaller
percentage of the fee than in the Advanta program. It is precisely when a borrower
becomes disabled or unemployed when he or she is most in need of their credit card to
borrow money in time of need. Thus, many consumers will unlikely be in a position to
stop using their Fleet credit card in exchange for the limited benefits of suspending the
debt. Thisis precisaly the type of benefit limitation that is not permitted with credit
insurance because it unfair, unreasonable and difficult for a consumer to fully understand
when purchasing the product.

The Proposed Regulations Will Undermine the Consumer Protection Advances Made
Regarding Finance Single Premium Credit Insurance Used in Predatory Lending.

A number of organizations — ranging from fair lending groups to the United States
Departments of Treasury and Housing and Urban Development to Fannie Mae and
Freddie Mac — have recognized the problems of financed single premium credit in
connection with longer term loans. The proposed OCC regulations on DCC/DSA will
allow lenders to ssimply substitute a DCC for the financed single premium credit
insurance that is the subject of criticism and chalenge. Thus, the proposed OCC
regulations would be indirectly contributing to the continuation of predatory lending
practices.

We Support the Additional Consumer Protections Recommended by the NAIC.

In an effort to shorten our comments, we refer to the comments submitted on June
18, 2001 by the NAIC on the proposed DCC/DSA regulations. We support the additional
consumer protections recommended by the NAIC and will not repeat them here.
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In particular, we urge the inclusion of a minimum standard for the relationship
between benefits received and fees paid. The 60% standard recommended by the NAIC
ismodest. Our analysis of credit insurance rates in many states shows that |oss ratios of
over 60% provide insurers with reasonable profit and lenders with substantial
commissions. Given the types of benefits typically offered today, a 60% minimum loss
ratio standard for DCC/DSA will provide lenders with sufficient margin for expenses and
profit. More important, aloss ratio standard ensures that consumers will receive
substantial benefits from either credit insurance or DCC/DSA. A lender can easily
achieve the 60% standard by improving the benefits under the DCC/DSA.

Given the reverse competitive nature of credit insurance and DCC/DSA markets
and value of credit insurance and DCC/DSA to lenders, aloss ratio standard is essential
for consumer protection. In anormally competitive market, one could argue that market
forces reflect consumer preferences for a product and market outcomes reflect the value
to consumers. Those arguments are not valid for credit insurance because of reverse
competition. Because of the value of credit insurance and DCC/DSA to lenders and the
dominant position of lenders in the credit insurance and DCC/DSA transaction, it is
reasonable and necessary to establish, as a matter of public policy, a minimum benefit for
the ultimate consumer in the credit insurance and DCC/DSA transaction.

Recall that it is the lender who decides what product or package of products to
offer and the consumer is generally in a position to either accept or reject the single
package offered — regardless of whether the consumer isineligible for one or more
coverages in the package. Even if lenders offered different DCC/DSA packages — and
even the choice among lenders is very limited — it is unreasonable to expect a consumer
to decide upon a bank for a credit card or installment loan based upon the credit insurance
or DCC/DSA product offered. One of the fundamental aspects of a reverse competitive
market is that the product in question is a relatively small purchase compared to the main
transactions — in this case, the installment loan or the credit card.

We also cal your attention to the recommended prohibitions against post-claims
underwriting and non-cancelable products — essential consumer protection.

Additional Recommendations

We offer a few additional recommendations. First, DCC/DSA products that
require alump sum up front payment by the consumer, with the possible exception of
GAP waiver products, should be prohibited for loans with terms greater than, say, 48
months. Such a prohibition is necessary to prevent DCC/DSA from being used as a tool
for predatory lending. An alternative approach to preventing DCC/DSA from being used
by predatory lenders is to prohibit the financing of the DCC/DSA fee.

Second, the regulations should require reporting of DCC/DSA experience by
lenders, including fees collected, refunds paid, claims paid, claim reserves, and expenses
with at least claim information broken out by coverage (e.g., life, disability,
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unemployment, leave of absence, property). Such reporting —and public availability of
the resulting experience reports — is essential for the public to monitor the reasonableness
of DCC/DSA and whether lenders are complying with loss ratio standards.

We recommend that DCC/DSA data reporting be consisted with the Credit
Insurance Experience Exhibit (CIEE), which is the form that credit insurers use to report
credit insurance experience to the states and NAIC. Because the NAIC is currently in the
process of updating and revising the CIEE, the OCC has an opportunity to work with the
NAIC to develop DCC/DSA reporting requirements that are most consistent with credit
insurance reporting and impose the least cost on lenders..

Third, the calculation of the refund if the loan is prepaid, accelerated or otherwise
discharged should provide a benefit at least as great as provided by the actuarial method.
The actuarial method refund is the charge for the remaining term. The Rule of 78
generally does not provide afair refund for consumers.

The OCC'’s Requlation of DCC/DSA Will Determine Whether Functional Requlation
Actualy Means Effective Consumer Protection or is a Euphemism For Requlatory
Arbitrage.

We encourage the OCC, and other federal banking regulators, to work with the
NAIC, consumer advocates and lenders to craft effective functional regulation over the
debt protection products of credit insurance and DCC/DSA. We believe the NAIC has
recognized that effective functional regulation means more than asking the OCC to
regulate DCC/DSA like the states regulate credit insurance. The NAIC has taken action
in recent months to encourage states to improve the regulation of credit insurance, is
considering adding credit insurance products to CARFRA (an entity that provides for a
single national review and approval of insurance products) and has adopted a model law
regarding the regulation of credit property insurance. The NAIC has demonstrated its
commitment to improving state regulation of credit insurance to address concerns that
push lenders towards DCC/DSA and to working with the OCC on effective functional
regulation. If the OCC failsto adopt meaningful consumer protections for DCC/DSA,
the OCC will bear the responsibility for the consumer abuses that will certainly occur.

Sincerdly,

Birny Birnbaum J. Robert Hunter
Center for Economic Justice Consumer Federation of America
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Interest Rate 15.00%
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$2,000.00
$2,000.00
$2,000.00
$2,000.00
$2,000.00
$2,000.00
$2,000.00
$2,000.00
$2,000.00
$2,000.00
$2,000.00
$2,000.00
$2,000.00

Month

©CoOo~NOO UL WNPEFO

R
N = O

Remaining Baance
Benefits Paid

Comparison of Costs and Benefits of Debt Cancellation Contracts and Credit Insurance

Citibank Credit Protector

Balance $2,000.00

Rate $0.69 per $100
Monthly Cost $13.80

Benefits

Life $0.00
Disability $300.00
Unemployment $300.00

Total $600.00

Anticipated Claim Payments -- less than
$0.56 4.1%

Anticipated Payments to Lender -- more than

$13.24 95.9%

Credit Insurance Benefit

Finance Charge Finance Charge

$25.00 $25.00
$25.00 $24.62
$25.00 $24.23
$25.00 $23.84
$25.00 $23.44
$25.00 $23.04
$25.00 $22.64
$25.00 $22.22
$25.00 $21.81
$25.00 $21.39
$25.00 $20.96
$25.00 $20.53
$2,000.00

$300.00

2.8%

Credit Insurance

Balance
$2,000.00
$1,969.44
$1,938.50
$1,907.17
$1,875.45
$1,843.33
$1,810.81
$1,777.89
$1,744.55
$1,710.80
$1,676.63
$1,642.03
$1,607.00

$1,607.00
$666.72

Credit Insurance (American Bankersin Texas)

Balance $2,000.00 Life $0.048
Rate $0.386 per $100 Disability $0.148
Monthly Cost $7.72 V]| $0.190
Benefits
Life $2,000.00
Disability $666.72
Unemploymen  $1,440.00
$4,106.72
Anticipated Claim Payments:
$3.86 50%
Anticipated Payments to Lender:
$2.32 30%
Unemployment
Interest Rate 15.00%
DCC/DSC
Benefit Month Balance Fin. Charge
0 $2,000.00
$55.56 1 $2,000.00  $25.00
$55.56 2 $2,000.00  $25.00
$55.56 3 $2,000.00  $25.00
$55.56 4 $2,000.00  $25.00
$55.56 5 $2,000.00  $25.00
$55.56 6 $2,000.00  $25.00
$55.56 7 $2,000.00  $25.00
$55.56 8 $2,000.00  $25.00
$55.56 9 $2,000.00  $25.00
$55.56 10 $2,000.00  $25.00
$55.56 11 $2,000.00  $25.00
$55.56 12 $2,000.00  $25.00
Remaining Balance $2,000.00
Benefits Paid $300.00

Credit Insurance Benefit

Fin. Charge

$25.00
$23.81
$22.61
$21.39
$20.16
$18.91
$17.65
$16.37
$15.07
$13.76
$12.43
$11.09

6.0%

Credit Insurance

Balance
2000
$1,905.00
$1,808.81
$1,711.42
$1,612.81
$1,512.97
$1,411.88
$1,309.53
$1,205.90
$1,100.97
$994.73
$887.16
$778.25

$778.25
$1,440.00

Benefit

$120.00
$120.00
$120.00
$120.00
$120.00
$120.00
$120.00
$120.00
$120.00
$120.00
$120.00
$120.00
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[BILLING CODE 4810-33-P]
DEPARTMENT OF THE TREASURY
Office of the Comptroller of the Currency
12 CFR Parts 7 and 37
[Docket No. 02-14]

RIN 1557-AB75

Debt Cancellation Contracts and Debt Suspension Agreements

AGENCY: Office of the Comptroller of the Currency, Treasury.

ACTION: Final rule.

SUMMARY: The Office of the Comptroller of the Currency (OCC) is adding a new part 37 to
its regulations that addresses debt cancellation contracts (DCCs) and debt suspension agreements
(DSAs). The purpose of the final rule is to establish standards governing these products in order
to ensure that national banks provide such products consistent with safe and sound banking
practices and subject to appropriate consumer protections.

EFFECTIVE DATE: This rule is effective June 16, 2003.

FOR FURTHER INFORMATION CONTACT: Jean Campbell, Attorney, Legislative and
Regulatory Activities Division, (202) 874-5090; Suzette Greco, Special Counsel, Securities and
Corporate Practices Division, (202) 874-5210; or Rick Freer, Compliance Specialist,
Compliance Division, (202) 874-4862, Office of the Comptroller of the Currency, 250 E Street,
S.W., Washington, DC 20219.

SUPPLEMENTARY INFORMATION:

L Background



National banks’ authority to offer DCCs and DSAs

A DCC is a loan term or a contractual arrangement modifying loan terms linked to a
bank’s extension of credit, under which the bank agrees to cancel all or part of a customer’s
obligation to repay an extension of credit from that bank upon the occurrence of a specified
event. A DSA is a loan term or a contractual arrangement modifying loan terms linked to a
bank’s extension of credit, under which the bank agrees to suspend all or part of a customer’s
obligation to repay an extension of credit from that bank upon the occurrence of a specified
event.

Under a DCC or a DSA, the customer typically agrees to pay an additional fee to the
bank in exchange for the bank’s promise to cancel or temporarily suspend the borrower’s
obligation to repay the loan. The fee may be a lump sum that is payable at the outset of a loan
(that may be financed over the term of the loan), or the fee may take the form of a monthly or
other periodic charge. The fee compensates the bank for releasing borrowers from loan
obligations under the circumstances specified in the DCC or DSA. These arrangements also
provide customers a convenient method of extinguishing debt in times of financial or personal
hardship, and enable the bank to avoid the time and expense of collecting the balance of the loan
from a borrower’s estate in the event of the borrower’s death or other specified circumstances.'

The authority of national banks to offer DCCs and DSAs is well-established.” Nearly 40
years ago, in 1963, the OCC concluded that offering DCCs was a lawful exercise of the powers

4.

! See generally, Joseph L. Moore & James W. Smith, Debt Cancellation Contracts: A
Neglected Asset, 112 Banking L. J. 918 (1995).

12 U.S.C. 24(Seventh). See Memorandum from Julie L. Williams, First Senior Deputy
Comptroller and Chief Counsel, to John D. Hawke, Jr., Comptroller of the Currency, dated
June 25, 2002 (discussing national banks’ authority to offer DCCs and DSAs).



of a national bank in connection with the business of banking.” The following year various OCC
issuances affirmed that position.* As explained by Comptroller James Saxon:

The debt cancellation ruling issued by this Office [OCC] is not
intended as a means for National Banks to invade the field of
insurance. Rather, it is a recognition by this Office of a National
Bank’s right to protect itself by the establishment and maintenance
of appropriate reserves against anticipated losses in connection
with its lending activities under 12 U.S.C. § 24. The necessity to
maintain such reserves and to adjust its charges in relation to both
reserves and the risk involved in a particular transaction has long
been recognized as an essential part of the business of banking.’

In 1971, the OCC codified the interpretive ruling on DCCs as 12 CFR 7.7495.

The only Federal circuit court of appeals that has considered DCCs or DSAs upheld the
OCC'’s determination that the National Bank Act authorizes national banks to enter into DCCs
with their borrowers and that DCCs were banking products, not part of the “business of

insurance.”® In First Nat’l Bank of Eastern Arkansas v. Taylor, the Eighth Circuit Court of

Appeals considered whether DCCs provided by a national bank to its loan customers were
subject to Arkansas State insurance regulation. The court held that the National Bank Act

authorized national banks to offer DCCs. Further, it held that Federal law precluded the State

3 See Comptroller of the Currency, The National Banking Review 264 (Dec. 1963).

4 See Letter from James J. Saxon to the President of a National Bank (Mar. 10, 1964);
Letter from James J. Saxon to the President of a National Bank (Mar. 26, 1964); James J. Saxon,
Statement of the Comptroller of the Currency on Debt Cancellation Contracts and Their Relation
to State Law (May 18, 1964); James J. Saxon, Letter to the Presidents of all National Banks
(July 21, 1964).

> James J. Saxon, Statement of the Comptroller of the Currency on Debt Cancellation
Contracts and Their Relation to State Law (May 18, 1964).

6 See First Nat’l Bank of Eastern Arkansas v. Taylor, 907 F.2d 775 (8th Cir.), cert.
denied, 498 U.S. 972 (1990).




insurance commissioner from requiring the national bank to obtain a State insurance license and
from taking enforcement action against the national bank for failing to do so.’

The Eighth Circuit found that DCCs do not constitute the “business of insurance” under
the McCarran-Ferguson Act because the product falls within the powers incidental to banking
granted by the National Bank Act.® The court emphasized that DCCs offered by banks in
connection with their loans differ significantly from traditional insurance contracts. DCCs do
not require the bank to take an investment risk or make payment to the borrower’s estate. The
loan simply is extinguished when the borrower dies. Thus, the court reasoned, “the primary and
traditional concern behind state insurance regulation -- the prevention of [the insurer’s]
insolvency -- is not of concern to a borrower who opts for a debt cancellation contract.” The
court concluded that further support for its holding that DCCs do not constitute the “business of
insurance” derives from the fact that national banks fulfilling their obligations under DCCs do

not implicate this central concern of insurance regulation.'’

4,

7 “Because national banks are considered federal instrumentalities, states may neither
prohibit nor unduly restrict their activities. Thus, the National Bank Act preempts the
Commissioner’s authority to prohibit FNB from offering debt cancellation contracts.” 1d. at 778
(citations omitted).

® The court recognized that whether an activity falls within the “business of insurance”
for purposes of the McCarran-Ferguson Act is a federal question and not determined by State
law defining insurance. Id. at 780, n.8 (citing SEC v. Variable Annuity Life Ins. Co., 359 U.S.
65, 69 (1959)). See also Steele v. First Deposit Nat’l Bank, 732 So.2d 301 (Ala. Civ. App. 1999)
(finding a credit protection debt deferral product was not within the meaning of the “business of
insurance”).

? Taylor, 907 F.2d at 780.

"% See id.



In 1996, the OCC amended the interpretive ruling (renumbered as §7.1013) to expressly
include offering DCCs for the disability of the borrower, in addition to death."' The OCC also
has issued various interpretive letters concerning DCCs and DSAs over the years.'” In 1998, for
example, the OCC confirmed that a national bank may offer DSAs as well as DCCs, as part of its
express authority to make loans. "

The OCC’s rulemaking

On January 26, 2000, the OCC published in the Federal Register an advance notice of

proposed rulemaking (ANPR) requesting comment on whether regulations addressing DCCs and
DSAs were necessary or appropriate (65 FR 4176).'* In particular, in the ANPR, we noted the
absence of a comprehensive Federal consumer protection scheme governing DCCs and DSAs.

We OCC received 41 comments in response to the ANPR. Commenters were evenly
divided on whether additional regulations were necessary. On balance, we agreed with those
who favored additional standards in this area.

On April 18, 2001, we published a notice of proposed rulemaking (NPRM) requesting
comment on proposed regulations governing DCCs and DSAs (66 FR 19901). The preamble to
the proposal said that the proposed rules were designed to facilitate consumers’ informed choice
about whether to purchase DCCs or DSAs, to discourage unfair or abusive sales practices, and to
promote national banks’ ability to offer DCCs and DSAs on a safe and sound basis.

4.

''See 61 FR 4849 (Feb. 9, 1996).

12 See, e.g., Interpretive Letter No. 641 (Jan. 7, 1994); Interpretive Letter No. 827 (Apr.
3, 1998); Interpretive Letter No. 903 (Dec. 28, 2000).

13 See Interpretive Letter No. 827 (Apr. 3, 1998).

'* The comments we received on the ANPR are summarized in the notice of proposed
rulemaking (66 FR 19901, Apr. 18, 2001).



The OCC received 51 comment letters in response to the NPRM."” The commenters
included bank trade associations, national banks, credit card companies, and consumer groups.
Comments were also filed by insurance trade associations, insurance companies, and State
insurance regulators. Finally, we received comments from a number of individuals and
companies. The vast majority of commenters favored the proposed regulation, but most of these
commenters recommended changes.

The final rule makes a number of changes to the proposal, many in response to
suggestions provided by commenters. The next section of this discussion sets out a general
overview of the final rule.

I1. Overview

The final rule includes the following significant features:

e It codifies the OCC’s longstanding position that DCCs and DSAs are permissible
banking products.

e [t establishes important safeguards to protect against consumer confusion and areas of
potential customer abuse. In particular, the final rule prohibits national banks from
offering lump sum, single premium DCCs or DSAs in connection with residential
mortgage loans.

e The rule provides for standardized disclosures of key information in connection with
the offer and sale of DCCs and DSAs. The disclosure requirements are structured to
accommodate widely used methods of marketing DCCs and DSAs, including

telephone solicitations, mail inserts, and so-called “take one” applications.

'* Several commenters filed multiple comments.



e To the extent feasible, the rules apply consumer protections modelled on the
framework of consumer protections that Congress directed the OCC (and the other
Federal banking agencies) to apply to banks’ insurance sales. National banks are
familiar with these insurance sales requirements, which are contained in part 14 of the
OCC’s regulations, and the approach taken in the final rule enables banks to
harmonize their policies, procedures, and employee training programs across the two
product lines.

e The rule addresses safety and soundness considerations presented by DCCs and

DSAs by requiring national banks to manage the risks associated with these products
according to safe and sound banking principles, including appropriate recognition and
financial reporting of income, expenses, assets, and liabilities associated with DCCs
and DSAs, adequate internal controls, and risk mitigation measures.

Section III of this preamble discussion describes the most significant comments we
received on the proposed rule and responds to the commenters’ principal concerns. Section [V
summarizes the final rule.

III.  Summary of Comments

Authority, purpose, and scope (section 37.1)

The proposed rule removed 12 CFR 7.1013 and replaced it with 12 CFR 37.1. Section
37.1(a) stated the authority of national banks under 12 U.S.C. 24(Seventh) to enter into both
DCCs and DSAs and to charge a fee for these products. Section 37.1(b) set forth the purposes of
the new regulations. Section 37.1(c) stated that the regulations applied to the provision of DCCs

and DSAs by national banks and Federal branches and agencies. In addition, it clarified that the



sale of DCCs and DSAs are governed by new part 37 and not by 12 CFR 14 (Consumer
Protections for Depository Institution Sales of Insurance).

Applicability of State law

Many commenters sought clarification about the regulatory framework that governs
DCCs and DSAs. They urged the OCC to clarify that DCCs and DSAs offered by national banks
are not subject to regulation under State insurance law. One commenter, however, asserted that
DCCs and DSAs are “authorized” insurance products under the Gramm-Leach-Bliley Act
(GLBA)'® and that States have express authority to regulate them as insurance, subject only to
the preemption standards set forth in section 104 of the GLBA.

As is described in the Background section of this preamble discussion, DCCs and DSAs
are banking products authorized under 12 U.S.C. 24(Seventh). This final rule, together with any
other applicable requirements of Federal law and regulations, are intended to constitute the entire
framework for uniform national standards for DCCs and DSAs offered by national banks.
Accordingly, the final rule states that DCCs and DSAs are regulated pursuant to Federal
standards, including part 37, and not State law.

Establishment of fees

Many commenters urged that the OCC regulate the amount of fees banks can charge for
DCCs and DSAs. The premise of a number of these comments was the assertion that DCCs and
DSAs are substitute products for credit insurance. These commenters contended that the market
for DCCs is analogous to the market for credit insurance, which is characterized by “reverse
competition.” “Reverse competition” refers to market conditions that result in increased prices
because insurers compete with each other for the business of the agents who control placement

4.

1® Pyub. L. No. 106-102, 113 Stat. 1338 (Nov. 12, 1999).



of the product. To obtain this business, insurance companies pay high commissions or provide
other compensation or services, resulting in higher costs that are then passed on to the consumer.
These commenters expressed concern that disclosure requirements are inadequate to address this
market failure, and they recommended that the OCC impose the same type of regulation --
including fee, form, and claims regulation -- on the sale of DCCs or DSAs as is commonly
required by State insurance regulators with respect to the sale of credit insurance.

For several reasons, we decline to depart from the basic regulatory approach we
proposed, although the final rule does contain enhanced consumer protection features beyond
those contained in the proposal. First, as the Taylor court explained, DCCs and DSAs are
distinct from credit insurance as a matter of law. Moreover, we see no evidence that the market
for DCCs and DSAs suffers from the same flaws as the commenters assert prevail in the credit
insurance market. Issuers of DCCs and DSAs do not compete to enlist independent, third-party
sellers to place their product. Instead, every national bank that issues DCCs or DSAs is its own
seller because these products are provided in conjunction with loans that the bank itself makes.
Commenters provided no evidence of impairment in the market for DCCs and DSAs, but instead
relied on concerns regarding distortions and abuses in the credit insurance market. Thus, we
cannot conclude that the strongest reason given by the commenters in support of fee regulation --
dysfunction in the market that disclosures are inadequate to overcome -- is present in the market
for DCCs and DSAs. Moreover, as the rule’s express prohibition on tying makes clear, the
choice of purchasing the product is left exclusively to the customer. We have concluded,
therefore, that a regulatory approach that includes price controls as a primary component is not

warranted.



The OCC'’s regulations reflect the fact that national banks may set fees subject to
standards of prudent banking practices. Section 7.4002 of our rules authorizes national banks to
establish non-interest charges and fees “according to sound banking judgment and safe and
sound banking principles.”'’ A bank satisfies this standard if it employs a decision making
process to set fees that involves consideration of four factors identified in the regulation. The
standards of §7.4002 apply to the fees charged by a national bank for a DCC or DSA.

Several commenters stated that, in some cases, either banks do not charge customers a
fee for a DCC or DSA or a third party pays the fee. These commenters urged the OCC to clarify
that the regulation does not apply if the customer does not pay a fee for the DCC or DSA, or to
create an exemption to some of the provisions of the rule. We have not modified the final rule in
this way because, in our view, such a modification could create an incentive for banks to evade
the requirements of the rule. This could occur if, for example, a bank structures its fees so that it
does not explicitly charge the customer for a DCC or DSA but builds that fee into some other
component of the transaction.

For these reasons, §§37.1(a), (b), and (c) are substantively the same in the final rule as in
the proposal, with certain stylistic changes to improve clarity. For stylistic purposes, the
regulation text uses both the terms “extension of credit” and “loan;” we do not intend this usage
to create any substantive distinctions. In addition, we have added a phrase in subsections (a) and
(c) to clarify that DCCs and DSAs are offered in connection only with extensions of credit made
by the same bank.

Definitions (section 37.2)

1712 CFR 7.4002(b)(2).

10



The proposed rule defined a DCC as a contract entered into between a bank and its
customer providing for cancellation of all or part of the amount a customer owes under an
extension of credit from that bank upon the occurrence of a specified event. A DSA was
similarly defined as a contract entered into between a bank and its customer providing for
suspension of all or part of the customer’s obligation to repay an extension of credit from that
bank upon the occurrence of a specified event. The rule used the term “bank™ to include a
national bank as well as a Federal branch or agency. A customer was defined as an individual
who obtains a loan or other extension of credit from a bank primarily for personal, family or
household purposes.

A number of commenters sought clarification of the terms defined in the proposal, and
we have, accordingly, made a number of clarifying changes to the text. For example, many
commenters were concerned that the definitions of a DCC and a DSA implied that they are
products separate from the underlying extension of credit. The text of the final rule adds
language to clarify this point.

The final rule makes stylistic changes in all the definitions and adds five definitions:
actuarial method, closed-end credit, contract, open-end credit, and residential mortgage loan. In
response to suggestions from commenters, we have added a sentence to the definition of a DSA
to clarify that the rule does not cover so-called “skip-a-payment” agreements in which the
triggering event for a deferral arrangement is either the borrower’s unilateral election to defer
payment or the bank’s unilateral decision to allow a deferral of repayment. The rule covers
“hybrid” arrangements that contain both debt suspension and debt cancellation features. It also
covers DSAs where interest continues to accrue during the suspension period, as well as DSAs

where the accrual of interest is suspended.

11



Both the proposal and the final rule require that if a refund feature is part of the DCC or
DSA, the bank must compute that refund using a method no less favorable to the consumer than
the actuarial method. In response to requests from commenters, the final rule defines that term.
The rule adopts the definition of “actuarial” found in the Truth in Lending Act (TILA), because
banks are already familiar with the TILA definition and its implementation in the Federal
Reserve Board’s Regulation Z."®  For the same reason, the terms “open-end credit” and “closed-
end credit” are defined based on Regulation Z."

For purposes of the prohibition on single-payment fees for DCCs and DSAs issued in
connection with residential mortgage loans, we have added the term “residential mortgage loan”
and defined it to mean a loan secured by one-to-four family, residential property.

Finally, the rule adds the new term “contract” as a less cumbersome, short-form reference
to a debt cancellation contract or a debt suspension agreement in the remainder of the regulation
text.

Prohibited practices (section 37.3)

Anti-tying provision

The proposed rule contained several types of customer protections that would be standard
when a bank provides products associated with a loan, including an anti-tying provision
precluding a bank from extending credit or changing the terms or conditions of an extension of

credit conditioned upon the purchase of a DCC or DSA from the bank.

4,

'8 See 15 U.S.C. 1615(d)(1). See also 12 CFR 226, app. J (appendix to the Federal
Reserve Board’s Regulation Z, implementing the TILA, explaining the use of the actuarial
method for purposes of computing the annual percentage rate).

' See 12 CFR 226.2(20) and 226.2(10), respectively.
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Several commenters supported the anti-tying prohibition. These commenters thought that
a bank’s authority to deny a consumer’s request for credit gives the bank a unique ability to seek
to coerce consumers to purchase a DCC or DSA. They asserted that disclosures alone are not
effective to dispel the potentially coercive effect that tying has in this context.”’

A number of commenters opposed this provision, however. These commenters offered
different objections, depending on their view of the effect on these products of the anti-tying
provision in section 106 of the Bank Holding Company Act Amendments of 1970.%' Section 106
generally forbids a bank from extending credit, leasing or selling property, furnishing services,
or fixing or varying prices of these transactions, on the condition or requirement that the
customer obtain additional credit, property, or service from the bank, subject to certain
exceptions. One of these exceptions, the statutory “traditional bank product” exemption, permits
a bank to extend credit, lease or sell property, furnish services, or fix or vary prices on these
transactions, on the condition that a customer obtain a loan, discount, deposit or trust service
from the same bank.”> Some commenters argued that section 106 does not apply because DCCs
and DSAs are an integral term of the loan agreement and the tying prohibition only applies to
separate products. Others thought that section 106 applies but would operate to permit tying

either because the DCC or DSA is part of the loan and section 106 permits the tying of loan

4,

2% In support of this view, one commenter cited a study indicating that even when
consumers receive disclosures informing them that the lender’s decision to grant a loan is not
conditioned on the purchase of insurance, some consumers still believe that there is a connection
between their ability to obtain the loan or to obtain favorable loan terms and their purchase of
insurance. See John M. Barron & Michael E. Staten, Credit Research Center, Purdue University,
Credit Insurance: Rhetoric and Reality (1994).

2l Section 106 is codified at 12 U.S.C. 1972.

2 See 12 U.S.C. 1972(1)(A).

13



products, or because the DCC or DSA is a “traditional bank product” and may be tied to a loan
on that basis. On the other hand, one commenter argued that the rule’s anti-tying provision is
unnecessary because section 106 already applies to prohibit tying a loan to a customer’s
purchase of a DCC or DSA from the bank.

DCCs and DSAs may be offered and purchased either contemporaneously with the other
terms of the loan agreement or subsequent to the execution of that agreement. In either case, the
effect of the DCC or DSA is to extinguish or suspend the borrower’s obligation to repay under
the otherwise operative provisions of the loan. Since a bank’s ability to adjust the terms of loan
repayment is an integral component of its authority to lend, in our view, a DCC or DSA could
properly be treated as a component of the loan and, as such, would not be subject to the tying
prohibitions in section 106 because a DCC or DSA is a term of the loan rather than a separate
product. Thus, the final rule retains a tying prohibition specifically applicable to DCCs and
DSAs.

Misleading practices

The proposed rule prohibited a bank from engaging in any practice that could mislead a
reasonable person with respect to the information that the proposal required to be disclosed.

Several commenters objected to the “reasonable person” standard on the grounds that it
was vague, subjective, or so broad that it would be impossible to enforce.”> Yet, the proposed

standard was very similar to the standard governing misleading practices found in the regulations

4.

> A few commenters also argued that this provision is unnecessary because national
banks are already subject to the prohibitions in the Federal Trade Commission Act against fraud
and misleading or deceptive advertising. Section 5 of the Federal Trade Commission Act (15
U.S.C. 41 et seq.) (FTC Act) generally prohibits “unfair or deceptive acts or practices in or
affecting commerce.” The prohibition retained in the final rule is consistent with, but not
duplicative of, the standards in the FTC Act.

14



of the OCC (and the other Federal banking agencies) implementing consumer protections in the
insurance sales context.”* National banks’ sale of DCCs and DSAs, which may be solicited and
marketed using methods similar to insurance solicitation and marketing, can present similar
consumer protection issues as the sale of insurance products. Moreover, national banks are
already generally familiar with the standard contained in the insurance sales regulations. Thus,
the final rule retains the substance of the prohibition as proposed but with changes in wording so
that the language conforms more closely with the language of part 14. We have also added an
express reference to misleading advertisements, as well as practices, to make clear that the scope
of the prohibition is no less than that in part 14.

Unilateral modification of the contract

The proposed rule prohibited a bank from retaining a unilateral right to modify or cancel
the contract.

A commenter representing several organizations supported this provision, but the
majority of the commenters who addressed it either were opposed or recommended
modifications. Many commenters stated that modifying the terms of credit is standard business
practice in the credit card industry. They noted that modifications are subject to the protections
of the TILA and Regulation Z, which permit changes in certain terms upon notice and agreement
by the customer. Other commenters suggested that the OCC create an exemption in the case of

customers who pay the fee on a monthly basis and have the right to cancel at any time. Several

4,

* See 12 CFR 14.30(b). This provision is included in part 14 of the OCC’s regulations,
which implements the insurance sales consumer protections prescribed by section 305 of the
GLBA. The statute requires the regulators to prohibit advertising or statements that could
mislead any person or cause a reasonable person to reach an erroneous belief with respect to
several enumerated facts. See 12 U.S.C. 1831x (codifying section 305 of the GLBA).

15



commenters urged the OCC to permit banks to make unilateral changes, provided the change
benefits the customer.

The OCC remains of the view that retaining a unilateral right to modify or cancel the
DCC or DSA, whether the product is associated with open- or closed-end credit, has the
potential to be abusive because it could be exercised in such a way as to deny a customer debt
relief for which the customer has paid. We agree, however, that some of the circumstances
described by the commenters do not present this potential for abuse. Accordingly, the final rule
excepts unilateral changes from the prohibition in two circumstances: first, if the modification is
favorable to the customer and is made without additional charge to the customer; and, second, if
the customer is notified of the proposed change and provided a reasonable opportunity to cancel
the contract without penalty before the change goes into effect. For example, the OCC would
generally regard a 30-day notice period as reasonable. This time period is consistent with the
time requirements imposed by TILA in an analogous situation.”> The final rule does not require
that the contract language specify the circumstances under which the bank may make a unilateral
modification, though inclusion of explicit provisions in the contract may be helpful to avoid
misunderstandings. Rather, the rule operates to prohibit the bank from requiring its customer to
abide by a unilateral modification unless it meets one of the exceptions described in the rule.

Single. lump sum payment

Several commenters urged the OCC to include in the final rule a provision prohibiting
banks from requiring a customer to pay the fee for a DCC or DSA in a single payment. These
commenters focused on abuses that have occurred in the sale of credit insurance in the subprime

4.

%> The types of changes that might occur if a bank made a unilateral modification to a
DCC or DSA are analogous to changes for which Regulation Z requires 30 days prior notice.
See, e.g., 12 CFR 226.9(e) and (f).
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market for residential mortgage loans and argued that the sale of DCCs and DSAs present a
similar potential for abuse. They noted that customers who pay the fee in a single payment
routinely add the amount of the fee to the amount borrowed, which means that customers will
pay interest on the fee for the life of the loan. They contended that lenders marketing credit
insurance target borrowers who are unsophisticated about financial products and thus unlikely to
realize that financing the fee has the effect of reducing the homeowner’s equity in his or her
home.

The issues identified with respect to single premium credit insurance in the home
mortgage market are particularly problematic because they highlight practices targeting
consumers whose economic choices may be circumscribed or who may be especially vulnerable
to predatory sales practices. Moreover, we are aware, as commenters pointed out, that some
large financial institutions have voluntarily abandoned the practice of financing single payment
credit insurance premiums for home mortgage loans. In addition, both Fannie Mae and Freddie
Mac have announced that they will no longer purchase mortgages that carry single premium
credit insurance.”® The reaction of these market participants supports the conclusion that the
potential for abuse in the marketing and sale of these products outweighs any potential consumer
benefits.

In the absence of evidence that the abuses identified by the commenters are occurring in
the DCC or DSA market, we have declined to adopt an across-the-board prohibition on lump
sum fees. We remain concerned, however, that abuses similar to those occurring in the credit
insurance market not develop with respect to DCCs or DSAs provided in connection with home

4.

26 See Freddie Mac Unveils Policy on Insurance To Protect Borrowers, Wall St. J.,
Mar. 27, 2000, at A6; Fannie Mae Chairman Announces New Loan Guidelines to Combat
Predatory Lending Practices, News Release (Fannie Mae), Apr. 11, 2000.
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mortgage loans. To guard against that result, the final rule prohibits a national bank from
requiring a customer to pay the fee for a DCC or DSA in a single payment, payable at the outset
of the contract, if the debt that is the subject of the contract is a residential mortgage loan. The
rule permits single payment contracts in the case of all other consumer loans, but requires banks
that offer the option of paying the fee in a single payment to also offer the bona fide option of
paying for that contract in periodic payments. In such cases, the bank must also make certain
disclosures related to the fee.

Terms not routinely enforced

The proposed rule prohibited a bank from including in a DCC or DSA any term that the
bank routinely does not enforce.

Twelve commenters addressed this provision and they unanimously opposed it. They
contended, among other things, that it sets a standard that is unclear and difficult to administer.
In addition, they argued that the provision could harm customers because it would have a
chilling effect on banks’ flexibility to work with customers to resolve delinquent debt issues and
rehabilitate credit relationships. Several commenters stated that legal means already exist to
address instances in which the failure routinely to enforce a term would mislead consumers, such
as the OCC’s general authority to enforce unfair or deceptive business practices laws applicable
to national banks.

We agree with these commenters that this prohibition would be counterproductive if it
produced the unintended result of deterring banks from negotiating with their customers to work
out or restructure delinquent debt. Accordingly, we have deleted this prohibition from the final
rule.

Refunds of fees in the event of termination of the agreement or prepavment of the covered
loan (section 37.4)
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The proposal required a bank that provides a no-refund DCC or DSA also to offer a
product that provides for a refund of the unearned portion of the fee in the event of termination
of the agreement or prepayment of the covered loan. In addition, the proposal required banks to
calculate the amount of any refund due a customer based on a method at least as favorable to the
customer as the actuarial method.

Several commenters opposed this provision. Some argued that fees charged in
connection with DCCs and DSAs should be treated the same as any other fee a bank charges in
connection with a loan. Others thought that no-refund DCCs and DSAs are inherently unfair to
consumers and recommended that the OCC prohibit them. Many commenters stated that the
refund provision should not apply to open-end credit where customers pay for DCCs or DSAs on
a month-to-month basis.

As we noted in the proposal, some banks that offer DCCs and DSAs may structure those
products so that the customer does not receive a refund of any unearned portion of the fee paid
for the product if the DCC or DSA is terminated or the customer prepays the loan covered by the
contract. Banks have suggested that customers benefit from a “no-refund” product because the
total fee paid by the customer is substantially less than the fee that would be charged for the
same product with a fee refund feature. On the other hand, a no-refund product could be
structured in a way that is unfair to customers if, for example, the customer pays most of the fee
early in the term of the contract but also prepays the loan well before the end of the term.

We continue to believe that the approach that best balances encouraging banks to provide
a viable choice of products for consumers with discouraging unfair practices is to require banks
to offer both options so that a customer can choose between a lower total fee or the availability

of a refund. In our view, the potential for unfairness in a no-refund product lies principally in the
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fact that the customer may be induced to pay “up front” for coverage that he or she never
receives because the loan is prepaid. This result is substantially mitigated if the consumer has
the option of DCC or DSA coverage on a “pay as you go” basis.

Accordingly, the final rule retains this provision (as renumbered) with one substantive
change. The text of the final rule requires that a bank that offers a no-refund DCC or DSA must
also offer the customer a bona fide option to purchase a comparable contract that provides for a
refund. The option to purchase is bona fide if the refund product is not deliberately structured in
such a way, including pricing of the product, as to deter a customer from selecting that option.

In response to questions raised by commenters, we clarify that the refund provision does
not apply in the case of open-end credit where customers pay for the contract on a month-to-
month basis. In that case, there are no “unearned” fees to refund. Nor does it apply if the fee for
the contract is paid by the bank or some other third party rather than the customer.

If a customer is entitled to a refund, the amount due the customer may vary greatly
depending on the method used to calculate the refund. The two most commonly used formulas
for computing refunds are “the Rule of 78’s” and the actuarial method. Under the Rule of 78’s, a
customer will receive a substantially lower refund than if the actuarial method had been used to
compute the refund. Because application of the Rule of 78’s creates substantial inequities for the
customer, the final rule retains the requirement that banks calculate the amount of any refund due
a customer based on a method at least as favorable to the customer as the actuarial method. As
described earlier in this discussion, we have added to the final rule a definition of the term
“actuarial method.”

Method of payment of fees (section 37.5)
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As we have described, section 37.3(c)(2) prohibits a bank from requiring a customer to
pay the fee for a DCC or a DSA in a single lump sum where the associated credit is a residential
mortgage loan. Several commenters urged the OCC to prohibit a bank from requiring a
customer to pay the fee for any DCC or DSA in a single payment. While we do not believe the
available evidence supports that result, we agree that single payment fees have potential to be
problematic even outside the home mortgage loan context. Accordingly, for DCCs or DSAs
associated with any other type of loan, § 37.5 of the final rule requires a bank that offers a
customer the option to pay the fee for a contract in a single payment also to offer that customer a
bona fide option to pay the fee for that contract in periodic payments. The option is “bona fide”
if it is not deliberately priced in such a way as to deter a customer from selecting that option.

Disclosures (section 37.6)

Content of short and long form of disclosures in general

The proposed rule listed eight disclosures that a bank, where applicable, was required to
give.

Many commenters objected to the number of required disclosures. They noted that banks
already are required to provide disclosures under the TILA and argued that the new disclosures
were too burdensome for banks and too confusing for customers. Several commenters who
supported rate, form, and claims regulation similar to the regulation of the insurance industry
challenged the usefulness of disclosures and criticized the OCC for relying too heavily on
disclosures. For the reasons we have earlier described, in our view, regulation of DCCs and
DSAs as if they were insurance products is not appropriate. We agree with the commenters who

thought the proposed disclosure requirements could be improved, however.
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Therefore, the final rule retains much of the content of the disclosures prescribed by the
proposal, but revises the disclosure process so that it more readily accommodates the methods
banks use to market and sell DCCs and DSAs. The final rule specifies which disclosures must
be given at different stages of the marketing and sales process and provides forms of disclosure
that serve as models for satisfying the requirements of the rule.

In the final rule the disclosures have been reorganized into two types: a short form of
disclosure suitable for use in telemarketing and various abbreviated written solicitations, and a
more detailed long form of disclosure that a customer generally will receive prior to purchasing
the contract. A sample short form is provided as Appendix A to the regulation and a sample long
form is provided as Appendix B. Use of these forms is not mandatory. A bank may adjust the
form and wording of its disclosures so long as the requirements of the regulation are met.
Because many of the disclosures will appear in both the short and long form, we discuss the
short and long form disclosures together.

Anti-tying disclosure

The proposed rule required a bank to inform the customer that neither its decision
whether to approve a loan nor the terms and conditions of the loan are conditioned on the
purchase of a DCC or DSA from the bank.

Commenters opposed to the anti-tying prohibition also opposed the anti-tying disclosure.

Most of these commenters contended that the anti-tying disclosure is necessary only if the DCC
or DSA is being sold while a customer’s application for credit is pending. If the OCC retains
this disclosure, they recommended creating an exemption for DCCs and DSAs sold subsequent

to the extension of credit.
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As described earlier in this discussion, the final rule retains the prohibition on tying either
the availability or the terms of credit to a customer’s purchase of a DCC or DSA. Because the
effectiveness of the prohibition is greatly enhanced if the customer knows that the bank may not
tie DCCs or DSAs to its loan products, the final rule also retains the requirement that the bank
provide an anti-tying disclosure. The disclosure appears in both the short form and long form
and, insofar as appropriate,”’ is similar in content to the anti-tying disclosure required by the
insurance sales consumer protection rules. The appendices suggest a wording that is simpler
than the text of the proposed rule, however, and contain a statement that purchase of the product
is optional and will not affect either the bank’s credit decision or the terms of credit already
extended.

Explanation of effect of debt suspension agreement

Certain commenters asserted that there is a potential for increased customer confusion
regarding DSAs when compared with credit disability insurance products and DCCs where
disability is the triggering event. They noted that these products are similar to DSAs in that they
address the health status of customers in relation to their ability to continue employment. In
response to these commenters’ suggestions, the final rule requires a bank to explain in the long
form the nature of a debt suspension agreement. The bank must disclose that if a customer
activates the agreement, the customer’s duty to pay the loan principal and interest is only
suspended and the customer must fully repay the loan after the period of suspension has expired.

Disclosure of the amount of the fee

4,

7 See 12 CFR 14.40(b)(2). The insurance sales rules also require a bank to disclose that
it may not condition an extension of credit on its customer’s not obtaining insurance from an
entity unaffiliated with the bank. A similar disclosure is not appropriate in the case of a DCC or
DSA, since the DCC or DSA must be offered by the bank extending the credit.
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The proposed rule required a bank to inform customers of the total fee for the DCC or
DSA.

Many commenters argued that it is not possible to compute the total fee for a DCC sold
in connection with open-end credit because the fee is based on the customer’s outstanding
balance which fluctuates from month to month. The commenters urged the OCC to eliminate
this disclosure in the case of open-end credit or to adopt a more flexible alternative. Most
commenters recommended that an appropriate disclosure would be the unit-cost approach under
Regulation Z or the formula used to compute the fee.

We agree that it may be impracticable to require disclosure of the amount of the fee at the
time the bank first solicits the purchase of a DCC or DSA, particularly in the case of open-end
credit. The final rule therefore requires a bank to make disclosures regarding the amount of the
fee only in the long form. However, the disclosure must differ depending on whether the credit
is open-end or closed-end. In the case of closed-end credit, the bank must disclose the total fee.
In the case of open-end credit, the bank must either: (1) disclose that the periodic fee is based on
the account balance multiplied by a unit-cost and provide the unit-cost, or (2) disclose the
formula used to compute the fee.

Disclosure concerning lump sum payment of fee

The proposed rule required a bank to disclose the method of payment, including whether
the payment would be collected in a single payment or periodic payments, and whether the fee
was included in the loan amount.

Only two commenters directly addressed this disclosure. One commenter recommended
that the OCC eliminate this disclosure, and the second commenter stated that this disclosure

would be confusing in the context of open-end credit.
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The final rule modifies this disclosure to reflect the requirements in § 37.5. As modified,
this disclosure, which is included in both the short and long form, requires a bank to disclose,
where appropriate, that a customer has the option to pay the fee in a single payment or in
periodic payments. This disclosure is not appropriate in the case of a DCC or DSA provided in
connection with a home mortgage loan, since, under the final rule, the option to pay the fee in a
single payment is not available in that case. The rule also requires a bank to disclose that adding
the fee to the amount borrowed will increase the cost of the contract.

Disclosure concerning lump sum payment of fee with no refund

The proposed rule required a bank to disclose, if applicable, that the customer is not
entitled to a refund of the unearned portion of the fee in the event the customer terminates the
contract or prepays the loan prior to the scheduled termination date, and that the customer has
the option of purchasing a DCC or DSA that provides for a refund in those circumstances.

A few commenters urged the OCC to clarify that this disclosure does not apply to open-
end credit accounts where the fee is billed monthly. One commenter recommended that the OCC
replace this disclosure with a statement as to whether the customer will be entitled to a refund of
the unearned portion of the fee in the event the customer terminates the contract or prepays the
loan in full prior to the scheduled termination date.

In response to these comments, the final rule deletes part of this disclosure and adds a
new sentence. The revised disclosure appears in both the short and long form. The final rule
eliminates the requirement that a bank must state whether or not the customer will be entitled to
a refund of the unearned portion of the fee in the event the customer terminates the contract or
prepays the loan in full prior to the scheduled termination date. Instead, if a customer may elect

to pay the fee in a single payment, the rule requires a bank to disclose that the customer has the
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option to choose a contract with or without a refund provision. An additional sentence in both
the short and long form states that prices of refund and no-refund products are likely to differ.

Disclosure concerning refund of fee paid in lump sum

A bank’s cancellation policy may be a material factor in a customer’s decision whether
to purchase the product, particularly if the customer has elected to pay the fee for a DCC or DSA
in a single payment and also has elected to finance the fee. The final rule accordingly requires,
at § 37.5, that (for DCCs or DSAs associated with loans other than residential mortgage loans) if
a bank permits a customer to pay the fee in a single payment and to add the fee to the amount
borrowed, the bank must disclose the bank’s cancellation policy. This disclosure is required in
both the short and long form. It apprises the customer that the DCC or DSA may be canceled at
any time for a refund, within a specified number of days for a full refund, or at any time with no
refund. The method the bank uses to calculate any refund due is addressed in § 37.4(b).

Disclosure concerning whether use of credit line is restricted

The proposed rule required a bank to inform a customer if the customer’s activation of
the contract would prohibit the customer from incurring additional charges or using the credit
line.

Only two commenters addressed this disclosure. One commenter contended that the
phrase “activation of the debt cancellation contract” might be ambiguous and suggested that the
OCC clarify that this phrase refers to the customer’s assertion of the right to cancel or suspend
payments on the debt. The second commenter recommended that the OCC amend this disclosure

to state that it does not apply to closed-end loans.

26



The final rule retains this disclosure, but only in the long form because the information,
while relevant to the customer’s final decision to purchase a DCC or DSA, is not necessarily
central to the customer’s initial evaluation of the product.

Disclosure concerning termination of a DCC or DSA

The proposed rule required a bank to explain the circumstances under which a customer
or the bank could terminate the contract if termination is permitted during the life of the loan.

Two commenters urged the OCC to eliminate this disclosure. One of these commenters
argued that it was unnecessary and burdensome and recommended that the OCC require this
information to be contained in the DCC, provided the customer has 30 days within which to
cancel the DCC. The final rule retains this disclosure, but requires it only in the long form.

Additional disclosures to be provided

The final rule adds a disclosure in the short form requiring banks to inform consumers
that the bank will provide additional information before the customer is required to pay for the
product. The adjustments made in the rule to accommodate marketing practices that do not lend
themselves to detailed disclosures mean that some important information will not be conveyed
when the bank first solicits the purchase of a DCC or DSA. This disclosure apprises the
customer that more information will be available for consideration before the customer is
obligated to pay for the product.

Disclosure pertaining to eligibility requirements, conditions, and exclusions

The proposed rule required a bank to describe any material limitations relating to the

DCC or DSA.
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Many commenters objected to this disclosure, and the majority of them urged the OCC to
eliminate it. They contended that the term “material limitations” is ambiguous and creates the
potential for litigation over its meaning.

Several commenters noted that the “material limitations” are included in the contract that
is mailed to the customer. They said that almost all of the provisions of a DCC impact in some
way on the customer’s ability to collect benefits and these limitations are therefore so lengthy
that they are not suitable for disclosures apart from the contract. Commenters recommended a
number of alternatives, including modifying the required timing of the disclosure and permitting
a bank to refer the customer to the contract for a description of its limitations.

The final rule retains this disclosure. The DCC and DSA contracts we have reviewed
often contain provisions imposing requirements on a customer’s eligibility to claim benefits
under the contract, or conditions or exclusions that could effectively preclude the customer from
obtaining those benefits. Examples include: imposing a waiting period before a customer may
activate benefits; limiting the number of payments a customer may defer; limiting the term of
coverage to a specific number of months; limiting the maximum amount of indebtedness the
bank will cancel; or terminating coverage when the customer reaches a particular age.
Knowledge of these limitations may be dispositive to the customer’s decision whether to
purchase the product. Moreover, disclosing them may enable the bank to avoid sales practices
that could subject it to substantial reputation or litigation risk.

We have modified the disclosure significantly, however, to address the concerns
expressed by the commenters. In both the short and long form, the final rule replaces the phrase
“material limitations” with the phrase “eligibility requirements, conditions and exclusions” and

requires a bank to disclose that these features could prevent a customer from receiving benefits
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under the contract. The content of the short and long form may vary, depending on whether a
bank elects to provide a summary of the conditions and exclusions in the long form disclosures
or refer the customer to the pertinent paragraphs in the contract. The short form requires a bank
to instruct the customer to read carefully both the long form disclosures and the contract for a
full explanation of the terms of the contract. In response to commenters’ suggestions, the long
form gives a bank the option of either separately summarizing the limitations or advising the
customer that a complete explanation of the eligibility requirements, conditions, and exclusions
is available in the contract and identifying the paragraphs where a customer may find that
information.

Disclosure concerning procedures

The proposed rule required a bank to describe the procedures a customer must follow to
notify the bank that a triggering event has occurred.

Several commenters contended that disclosing this information would be lengthy and
cumbersome, particularly if the DCC was offered in connection with a credit card or other
marketing material where available space is limited. Some of these commenters urged the OCC
to eliminate this disclosure while others proposed permitting a bank to deliver this information to
a customer post-sale.

We agree that, while this information is relevant to a customer who has purchased the
contract and wishes to activate the debt suspension or debt cancellation feature, it is unlikely to
be a factor in the customer’s decision whether to purchase the product. Therefore, the final rule
eliminates the requirement for this disclosure.

Disclosure requirements; timing and method of disclosures (section 37.6(¢c))
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The proposal required a bank to provide certain disclosures to a customer before the
customer completes the purchase of a DCC or DSA. It also required that the disclosures be
made in writing, or electronically, if done in a manner consistent with the requirements of the
Electronic Signatures in Global and National Commerce Act (15 U.S.C. 7001 ef seq.) (E-Sign).

Most commenters objected to the requirement that the disclosures be made in writing as
impracticable where a bank advertises or solicits the purchase of DCCs or DSAs through
telemarketing, so-called “take one” applications, statement inserts, and direct mail solicitations.
Commenters recommended a variety of alternatives to the proposal, including mailing written
disclosures to the customer within a prescribed number of days or permitting the customer to
cancel the product without charge. A number of commenters urged the OCC to adopt the
approach of Regulation Z, which permits a bank to make limited initial disclosures in the case of
open-end credit if the bank provides the full disclosures before the customer is obligated to pay,
and permits oral disclosures in certain cases.

The final rule makes significant modifications in the timing and method requirements. It
addresses the concerns raised by the commenters by establishing different timing and method
requirements for short form and long form disclosures. Creating two separate forms also
eliminates the need for banks to provide the most detailed and complicated information —
information about eligibility requirements, conditions, and exclusions that limit the customer’s
ability to obtain benefits — in the short form.

Section 37.6(c)(1) requires a bank to disclose certain information in the short form orally
at the time the bank first solicits the purchase of a contract. Section 37.6(c)(2) requires a bank to
disclose the applicable information in the long form in writing before the customer completes the

purchase of the contract. However, if the bank solicits a customer’s purchase of a DCC or DSA
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in person — for example, at the time the customer applies for credit in person — then the bank
must also provide the long form disclosures in writing at that time.

The final rule creates special exceptions for transactions by telephone, solicitations
through written materials such as mail inserts or “take one” applications, and electronic
transactions. The first exception, in § 37.6(c)(3), addresses the concern that lengthy disclosures
are not practical for solicitations via telemarketing. Under the telemarketing exception, banks
may give the short form disclosures orally, provided they mail the written disclosures within 3
days after the telephone solicitation. These telemarketing provisions are similar to those in the
insurance sales consumer protection rules with which banks are already familiar.® The rule
requires that the customer have an opportunity to review the more detailed information before
being obligated to pay for the contract.

The second exception, in § 37.6(c)(4), is for written solicitations such as mail inserts and
“take one” applications. Similar to the telemarketing exception, it permits a bank to give only
the short form disclosures in mail inserts or “take one” applications where space is limited,
provided the bank mails the written disclosures within 3 days after the customer contacts the
bank to respond to the solicitation. The effect of this exception is the same as the effect of the
provision in the insurance sales consumer protection rules that covers mail and “take one”
solicitations. No oral disclosures are required and the short form disclosures may be made in
this written material.

The third exception, in § 37.6(c)(5), permits disclosures to be made electronically in a
manner consistent with the requirements of E-Sign.

Form of disclosures (section 37.6(d))

4,

% See 12 CFR 14.40(c)(3).

31



Proposed §37.6(c) required disclosures to be clear, conspicuous, readily understandable,
and designed to call attention to the nature and significance of the information provided.

The only commenter that addressed the form of the disclosures thought that Regulation Z
sets forth a standard for disclosures and that a new standard is unnecessary.

In our view, however, the better model for requirements as to form is part 14 of the
OCC’s rules, which governs products that are often marketed and sold using methods similar to
the methods used to market and sell DCCs and DSAs. Accordingly, the final rule modifies this
provision so that its text is more similar to part 14.%° Section 37.7(d)(1) therefore requires that
the disclosures must be simple, direct, readily understandable and designed to call attention to
the nature and significance of the information provided. Section 37.7(d) requires that the
disclosures must be meaningful. The examples of methods, such as spacing and type style, that a
bank could use to satisfy the requirements for the form of disclosures have not been changed.

Advertisements and other promotional material for debt cancellation contracts and debt
suspension agreements (section 37.6(e))

As described earlier, the final rule conforms more closely with part 14°° because it covers
advertising and promotional material. See § 37.3(b). Accordingly, the final rule adds a new
subsection (e) requiring that short form disclosures must be made in advertisements and
promotional material for DCCs unless the advertising and promotional material is of a general

nature describing or listing the services or products offered by the bank.

% See 12 CFR 14.40(c)(5) and (6).

3% See 12 CFR 14.40(d).
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Affirmative election to purchase and acknowledgment of receipt of disclosures required

(section 37.7)

Proposed § 37.4 required that the customer affirmatively elect to purchase a DCC or DSA
in writing in a document that was separate from the documents pertaining to the credit
transaction. The proposal permitted the acknowledgment to be made electronically if the bank
complied with the requirements of E-Sign.

Most of the commenters who addressed this provision opposed it because, they said, the
written election would have the effect of curtailing or prohibiting current marketing practices.
They urged the OCC to eliminate these requirements or to modify them to permit oral elections
with certain safeguards.

Several commenters stressed that requiring separate documents also would create
significant compliance difficulties in the case of “take one” credit applications where space is
limited to a single sheet of paper, and in the case of auto financing, where procedures are not as
readily monitored by the bank. Many commenters contended that this provision was not
consistent with the TILA, which permits a customer’s affirmative election to be in the same
document as the loan contract.

The final rule retains the requirement that the bank obtain the customer’s affirmative
election to purchase a DCC or DSA before obligating the customer to pay for the product. We
have made substantial revisions, however, to address the commenters’ concerns about the effects
of the proposed requirements on methods widely used to market DCCs and DSAs and to
conform the rule with the insurance sales regulations with which banks already are familiar. The

final rule also adds a requirement, like that contained in the insurance sales regulations, that the
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bank obtain a customer’s written acknowledgment of receipt of the disclosures required by §
37.6.°"

In the case of telephone solicitations, the final rule permits the customer’s affirmative
election to be made orally, provided the bank: (1) maintains sufficient documentation to show
that the customer received the short form disclosures and then affirmatively elected to purchase
the contract; (2) mails the affirmative written election and written acknowledgment, together
with the long form disclosures to the customer within 3 business days after the telephone
solicitation, and maintains sufficient documentation to show that it made reasonable efforts to
obtain the documents from the customer; and (3) permits the customer to cancel the purchase of
the contract without penalty within 30 days after the bank has mailed the long form disclosures
to the customer.

In the case of solicitations conducted through written materials such as mail inserts or
“take one” applications, the final rule permits the bank to provide only the short form disclosures
in the written materials, provided the bank mails the acknowledgment of receipt of disclosures
and the long form disclosures to the customer within 3 business days, beginning on the first
business day after the customer contacts the bank or otherwise responds to the solicitation. The
bank may not obligate the customer to pay for the contract until after the bank receives the
customer’s written acknowledgment of receipt of disclosures, unless the bank: (1) maintains
sufficient documentation to show that the bank provided the acknowledgment of receipt of
disclosures to the customer as required by this section; (2) maintains sufficient documentation to
show that the bank made reasonable efforts to obtain from the customer a written
acknowledgment of receipt of the long form disclosures; and (3) permits the customer to cancel

4.

31 See 12 CFR 14.40(c)(7).
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the purchase of the contract without penalty within 30 days after the bank has mailed the long
form disclosures to the customer.

The final rule also eliminates the requirement that the customer’s election to purchase be
in a separate document, and thus better harmonizes this provision with the requirements of the
TILA.* Similarly, the rule imposes no requirement that the customer’s written acknowledgment
of receipt of disclosures be in a separate document. The final rule clarifies that the standard for
the form of the election and acknowledgment information is the same as for the form of
disclosures (which is also the same standard contained in part 14 of our rules). The information
must be conspicuous, simple, direct, readily understandable, and designed to call attention to
their significance. The rule also adds a statement that the election and acknowledgment will
satisfy these standards if they conform with the requirements in § 37.6.

Finally, the provision in proposed § 37.4 permitting the customer’s affirmative election to
be made electronically has been moved to § 37.7(d) and modified to include the customer’s
acknowledgment of receipt of the disclosures.

Safety and soundness requirement (section 37.8)

The OCC'’s prior regulation on DCCs (12 CFR 7.1013) permitted, but did not require,
banks to establish the reserves necessary to enable them to enter into DCCs. The proposed rule

required national banks to establish a separate loss reserve and to maintain the reserve at a level

4.

32 Regulation Z permits a creditor to exclude from the finance charge the charge or
premium paid for voluntary debt cancellation coverage provided certain conditions are met. One
of those conditions requires that the consumer sign or initial an affirmative written request for
coverage after receiving the disclosures required by Regulation Z, but there is no requirement
that the affirmative written request be contained in a separate document. See 12 CFR
226.4(d)(3)([1)(C).
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adequate to conduct this business in a safe and sound manner. As an alternative, the proposed
rule also permitted a national bank to obtain third-party insurance to cover “expected losses.”

The commenters were divided about whether the OCC should retain the proposed
requirement for an “identifiable loss reserve.” Some commenters, however, pointed out that the
reserve requirement, as drafted, may not accurately reflect current accounting practices and the
standards established by generally accepted accounting principles for recording the income and
liabilities associated with DCCs and DSAs. One commenter, for example, said that the OCC
should distinguish between reserve requirements for DCCs, which are based on future losses in
the credit accounts and already included in the loan loss reserves, and DSAs, which need only
address foregone interest payments. This commenter also said that losses on the two types of
products may vary widely and that banks should be permitted to reserve separately on each.

The OCC’s recent supervisory experience indicates that methodologies for recognizing
losses may appropriately vary depending on whether the product requires the bank to forgive the
debt or only forego interest income for a period of time. These methodologies vary further and
are more complex if the product has both debt cancellation and debt suspension features or if the
bank securitizes the loans associated with the DCCs or DSAs.

For these reasons, we have concluded that the loss reserve requirement contained in the
proposal is not sufficiently flexible to permit appropriate management and recording of
anticipated losses in the variety of situations that occur in actual practice. Accordingly, the final
rule replaces that requirement with a requirement that banks must establish and maintain
effective risk management and control processes over its DCCs and DSAs. Such processes
include appropriate recognition and financial reporting of income, expenses, assets, liabilities,

and appropriate treatment of all expected and unexpected losses associated with the products.
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The final rule also requires a bank to assess the adequacy of its internal control and risk
mitigation activities, which would include, if appropriate, the bank’s purchase of third-party
insurance, in view of the nature and scope of its DCC and DSA programs.

IV.  Summary of the Final Rule

New part 37 defines the relevant terms, including “debt cancellation contract” and “debt
suspension agreement.”

The rule prohibits certain practices for banks that provide DCCs or DSAs. These
practices are: tying the approval or terms of an extension of credit to a customer’s purchase of a
DCC or DSA; engaging in misleading advertisements or practices; retaining a right to modify a
DCC or DSA unilaterally, unless the modification benefits the customer or the customer has a
reasonable opportunity to cancel without penalty; and charging a single, lump-sum fee for a
DCC or DSA issued in connection with a residential mortgage loan.

The rule permits a bank to offer a DCC or DSA that makes no provision for a refund of
fees but, if the bank does so, it also must offer the customer a bona fide option to buy the product
that includes a refund feature.

For loans other than residential mortgage loans, the bank may offer the customer the
option of paying the fee for the associated DCC or DSA in a single, lump sum; but if it does, it
also must offer a bona fide option of paying the fee for that contract in monthly or other periodic
payments. If the bank offers the option to finance the single payment fee, it must disclose to the
customer whether the customer may cancel the product and receive a refund and any time limits
that apply to the customer’s right to cancel.

The rule also requires that national banks disclose certain information to their customers.

The rule accommodates the methods that national banks use to market DCCs and DSAs by
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permitting the use of abbreviated disclosures in marketing circumstances -- including telephone
solicitations and “take one” applications -- where full disclosure of the terms most relevant to the
consumer’s decision to purchase is not practicable.

The abbreviated or “short form” disclosures that the rule requires include:

e disclosure that the decision to buy a DCC or DSA is optional and whether or not the
customer purchases the product will not affect the customer’s application for credit or
terms of any existing loan;

e disclosure that if a no-refund product is offered, a product with a refund feature also
1s available;

e disclosure for DCCs or DSAs offered in connection with loans other than residential
mortgage loans, that if the customer may elect to finance a single payment, lump sum
fee, the customer also has the option to pay the fee in periodic payments, and a
statement about the effect of the customer’s cancellation of the DCC or DSA before
expiration of the term of the loan;

e a statement that the customer will receive additional information before being
obligated to pay for the DCC or DSA; and

e a statement that certain eligibility requirements, conditions, and exclusions apply that
may affect the customer’s ability to claim benefits under the DCC or DSA are
described more fully in the “long-form” disclosures that the rule also requires.

The “long-form” disclosures may be given after the bank’s initial marketing occurs but

generally must be given prior to the completion of the sale of the product. If the solicitation
occurs when the customer applies for credit in person, then the long form disclosures must be

given at that time. The information required to be disclosed in the long form includes:
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disclosure that the decision to buy a DCC or DSA is optional and whether or not the
customer purchases the product will not affect the customer’s application for credit or
terms of any existing loan;

disclosure that in the case of a DSA, the DSA only suspends, and does not cancel, the
customer’s obligation to pay the associated debt;

disclosure, if applicable, that the customer may not incur additional charges under its
loan agreement if the DCC or DSA is activated;

an explanation of the circumstances in which the customer has the right to cancel the
DCC or DSA; and

a description of any applicable eligibility requirements, conditions, or exclusions,
which may be provided either in the disclosure form itself or by reference to

particular provisions of the DCC or DSA.

The disclosure requirements are complemented by a requirement that a national bank

generally obtain the customer’s written acknowledgment of his or her receipt of the required

disclosures and an affirmative election to purchase the DCC or DSA before completing the sale.

Like the disclosure requirements, these provisions of the rule are also tailored to accommodate

the use of sales methods -- such as by telephone -- where immediate receipt of a written

acknowledgment is not practicable.

The rule requires that disclosures and acknowledgments and affirmative elections be

presented in a form that is simple, direct, readily understandable, and designed to call attention to

the nature and significance of the information provided. Disclosures must also be meaningful,

and the rule gives examples of methods -- such as spacing and type styles -- that may be used to

satisfy that standard.
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Appendices to the rule contain the two sample forms of disclosure: the “short form” for
use in situations where the abbreviated disclosures may be used, and the “long form” for use
thereafter to ensure that the customer is adequately informed about the key terms of the DCC or
DSA prior to completing the purchase. Banks are required to make only the disclosures that are
appropriate to the product offered. The forms of disclosure are illustrative of the wording and
format a bank could use to comply with the rule’s disclosure requirements. Banks that make
disclosures in a form substantially similar to the forms provided in the rule will be deemed to
satisfy the disclosure requirements. These particular forms are not mandatory, however, and a
bank may elect to use different wording or a different format, as long as the approach chosen
satisfies the substance of the applicable requirements.

Finally, the rule contains a safety and soundness requirement that a national bank that
offers DCCs or DSAs must manage the risks associated with these products in accordance with
safe and sound banking principles. The rule also requires a bank to establish and maintain
effective risk management and control processes, including appropriate recognition and financial
reporting of income, expenses, assets, and liabilities associated with the products and adequate
internal control and risk mitigation measures.

Effective date

Two commenters requested that the OCC delay the effective date of the final rule until
one year from the date of its publication. Another commenter requested a delayed effective date
of six months to a year. Each of these commenters stressed that the rule will require banks that
currently offer DCCs and DSAs to review their programs, create new forms, and train employees
to comply with new procedures. One commenter thought that the adjustments to marketing and

methods necessary to implement the regulations governing DCCs would be comparable to those
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required to implement the consumer protections for bank sales of insurance, which also required
new disclosures. Part 14 originally had an effective date of 120 days, but that transition period
was later extended to a total of nine months.

The final rule has a delayed effective date of nine months. We agree with the
commenters that we should be guided by our experience in implementing part 14. The final rule
requires two types of disclosures and prohibits a number of practices that currently are not
barred. Furthermore, unlike the sale of insurance products, DCCs and DSAs are offered in
connection with an extension of credit, which will require banks to coordinate the disclosures in
the final rule with disclosures they are required to make under TILA.

V. Regulatory Analysis

A. Paperwork Reduction Act

In accordance with the requirements of the Paperwork Reduction Act of 1995, the OCC
may not conduct or sponsor, and a respondent is not required to respond to, an information
collection unless it displays a currently valid Office of Management and Budget (OMB) control
number.

The OCC submitted the collection of information requirements contained in the notice of
proposed rulemaking to the Office of Management and Budget (OMB) for review and received
approval under OMB Control Number 1557-0224.

The revision of the collection of information requirements contained in this final rule
have been submitted to the OMB for review.

The final rule retains much of the content of the disclosures prescribed by the proposed

rule, but revises the disclosure process so that it more readily accommodates the methods banks
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use to market and sell DCCs and DSAs. The final rule specifies which disclosures must be given
at different stages of the marketing and sales process.

The final rule provides two forms of disclosure that serve as models for satisfying the
requirements of the rule. Those two disclosure forms are set forth in appendices to the final rule.

Appendix A sets out a short form of disclosure suitable for use in telemarketing and various
written solicitations, while Appendix B provides a more detailed long form of disclosure that a
customer generally will receive prior to purchasing the contract. Use of the forms is not
mandatory. A bank may adjust the form and wording of its disclosures so long as the
requirements of the regulation are met.

The final rule generally requires a bank to disclose information about a DCC or DSA
orally in the short form and in writing in the long form. In the case of solicitations through
written materials such as mail inserts or “take one” applications, however, the bank may provide
the short form disclosures in writing. The final rule also permits short and long form disclosures
to be made electronically.

Comments Received

The OCC received two comments regarding the burden imposed by the proposed rule.
Both commenters stated that the amount of time required to develop the required disclosures was
greater than the OCC’s estimate of 10 hours. The first commenter, a large national bank, stated
that developing the required disclosures would involve approximately 25 hours to consider legal,
operational, and marketing issues. However, if the disclosures were modified in accordance with
the recommendations in its comment letter, the commenter estimated that the amount of time
would be approximately 15 hours. We believe that modifications to the timing and manner of

the required disclosures address most of the commenter’s objections. Notwithstanding these
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changes, upon further consideration of the paperwork burdens likely to be imposed as a result of
the final rule, the OCC has estimated that the burden imposed on the average national bank
offering DCCs and DSAs is likely to be 24 hours per bank.

The second commenter mentioned the increased burden associated with the requirements
that the disclosures be in writing and separate from the loan application. The commenter
contended that, particularly for credit cards banks, the total cost of creating, print, and
distributing new forms could outweigh any benefit a national bank might gain from selling
DCCs and DSAs. As described in the discussion above, modifications in the proposed rule
eliminate the separate document requirement and permit oral disclosure in certain circumstances.

In addition, we believe that the 9-month delayed effective date will enable banks to minimize
costs. They should have sufficient lead time to deplete their current supply of forms, revise forms
to be used once the rule becomes effective, and include the required disclosure in their next print
run.

Disclosure Requirements

Section 37.6 requires a bank to provide the following disclosures, as appropriate:

e Anti-tying disclosure — The final rule requires a bank to inform the customer that

neither its decision whether to approve a loan nor the terms and conditions of the loan
are conditioned on the purchase of a DCC or DSA. This disclosure appears in both
the short form and the long form (“This product is optional™).

e Explanation of debt suspension agreement — The final rule requires a bank to disclose

that if a customer activates the agreement, the customer’s duty to pay the loan

principal and interest is only suspended and the customer must fully repay the loan
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after the period of suspension has expired. This disclosure appears in the long form
(“Explanation of debt suspension agreement’).

Disclosure of the amount of the fee — The final rule requires a bank to make

disclosures regarding the amount of the fee. The disclosure must differ depending on
whether the credit is open-end or closed-end. In the case of closed-end credit, the
bank must disclose the total fee. In the case of open-end credit, the bank must either:
1) disclose that the periodic fee is based on the account balance multiplied by a unit
cost and provide the unit cost, or 2) disclose the formula used to compute the fee.
This disclosure appears in the long form (“Amount of fee”).

Disclosure concerning lump sum payment of fee — The final rule requires a bank to

disclose, where appropriate, that a customer has the option to pay the fee in a single
payment or in periodic payments. This disclosure is not appropriate in the case of a
DCC or DSA provided in connection with a home mortgage loan since, under the
final rule, the option to pay the fee in a single payment is not available in that case.
The final rule also requires a bank to disclose that adding the fee to the amount
borrowed will increase the cost of the contract. This disclosure appears in the both
the short form and long form (“Lump sum payment of fee”).

Disclosure concerning lump sum payment of fee with no refund — The final rule

requires a bank to disclose that the customer has the option to choose a contract with
or without a refund provision. This disclosure appears in both the short form and
long form (“Lump sum payment of fee with no refund”). This disclosure also
contains a sentence that states that prices of refund and no-refund products are likely

to differ.
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Disclosure concerning refund of fee paid in lump sum — The final rule requires that if

a bank permits a customer to pay the fee in a single payment and to add the fee to the
amount borrowed, the bank must disclose the bank’s cancellation policy. The
disclosure informs the customer that the DCC or DSA may be canceled at any time
for a refund, within a specified number of days for a full refund, or at any time with
no refund. This disclosure appears in both the short form and long form (“Refund of
fee paid in lump sum”).

Disclosure concerning whether use of credit line is restricted — The final rule requires

a bank to inform a customer if the customer’s activation of the contract would
prohibit the customer from incurring additional charges or using the credit line. This
disclosure appears in the long form (“Use of card or credit line restricted”).

Disclosure concerning termination of a DCC or DSA — The final rule requires a bank

to explain the circumstances under which a customer or the bank could terminate the
contract if termination is permitted during the life of the loan. This disclosure
appears in the long form (“Termination of [PRODUCT NAME]”).

Disclosure concerning additional disclosures — The final rule requires a bank to

inform consumers that the bank will provide additional information before the
customer is required to pay for the product. This disclosure appears in the short form
(“Additional disclosures”).

Disclosure pertaining to eligibility requirements, conditions, and exclusions — The

final rule requires a bank to describe any material limitations relating to the DCC or
DSA. This disclosure appears on both the short form and the long form (“Eligibility

requirements, conditions, and exclusions”). The content of the short and long form
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may vary, depending on whether a bank elects to provide a summary of the
conditions and exclusions in the long form disclosures or refer the customer to the
pertinent paragraphs in the contract. The short form requires a bank to instruct the
customer to read carefully both the long form disclosures and the contract for a full
explanation of the terms of the contract. The long form gives a bank the option of
either separately summarizing the limitations or advising the customer that a
complete explanation of the eligibility requirements, conditions, and exclusions is
available in the contract and identifying the paragraphs where a customer may find
that information.

Affirmative Election to Purchase and Acknowledgment of Receipt of Disclosures Required

Section 37.7 requires a bank to obtain a customer’s written affirmative election to
purchase a contract and written acknowledgment of receipt of the disclosures required by § 37.6.

If the sale of the contract occurs by telephone, the customers affirmative election to
purchase and acknowledgment of receipt of the required short form may be made orally,
provided the bank maintains certain documentation.

If the contract is solicited through written materials such as mail inserts or “take one”
applications and the bank provides only the short form disclosures in the written materials, then
the bank shall mail the acknowledgment, together with the long form disclosures, to the
customer. The bank may not obligate the customer to pay for the contract until after the bank
has received the customer’s written acknowledgment of receipt of disclosures unless the bank
maintains certain documentation.

The affirmative election and acknowledgment may also be made electronically.

Burden Estimate
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The estimated total annual burden with respect to extensions of credit will depend on the
number of banks that offer DCCs and DSAs, the number of consumer loan transactions per bank
per year where disclosures are provided, and the amount of time per transaction. The OCC
cannot at this time accurately estimate the total number of participating banks or the total
number of consumer loan transactions in which disclosures are provided to individual customers
because the OCC does not currently collect this type of data. Solely for the purpose of
complying with the Paperwork Reduction Act, the OCC has estimated the annual paperwork
burden assuming that 2,200 national banks will provide DCCs and DSAs, and the average
burden associated with developing the disclosures would be approximately 24 hours.

The likely respondents are national banks.

Estimated number of respondents: 2,200 respondents

Estimated number of responses: 2,200 responses

Estimated burden hours per response: 24 hours

Estimated total annual burden hours: 52,800 hours
Comments

The OCC requests comment on appropriate ways to estimate the total number of
participating banks, the total number of consumer loan transactions in which these disclosures
will be provided to individual customers, and the burden associated with developing the
disclosures and providing the disclosures to individual customers.

The OCC will revisit the burden estimates when we have more information on the
number of potential respondents and consumer loan transactions. The revised estimates will also
reflect all comments received concerning the burden estimates.

The OCC also invites comment on:
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Whether the collection of information contained in this final rule is necessary for the
proper performance of the OCC’s functions, including whether the information has practical
utility;

The accuracy of the OCC’s estimate of the burden of the information collection;

Ways to enhance the quality, utility, and clarity of the information to be collected;

Ways to minimize the burden of the information collection on the respondents, including
the use of automated collection techniques or other forms of information technology; and

Estimates of capital or start-up costs and costs of operation, maintenance, and purchase
of services to provide information.

Comments on the collection of information should be sent by mail to Joseph F. Lackey,
Jr., Desk Officer, Office of Information and Regulatory Affairs, Attention: 1557-0224, Office of

Management and Budget, Washington, DC 20503, or by e-mail to jlackeyj@omb.eop.gov.

Comments should also be sent to Jessie Dunaway, OCC Clearance Officer, Legislative
and Regulatory Activities Division, Attention: 1557-0224, Office of the Comptroller of the
Currency, 250 E Street, SW, Mailstop 8-4, Washington, DC 20219. Due to disruptions in the
OCC’s mail service, commenters are encouraged to send comments by fax to (202) 874-4889, or
by e-mail to jessie.dunaway@occ.treas.gov.

B. Regulatory Flexibility Act

Pursuant to section 605(b) of the Regulatory Flexibility Act, 5 U.S.C. 605(b) (RFA), the
regulatory flexibility analysis otherwise required under section 604 of the RFA is not required if
the agency certifies that the rule will not have a significant economic impact on a substantial
number of small entities and publishes its certification and short, explanatory statement in the

Federal Register along with its rule.
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Pursuant to section 605(b) of the RFA, the OCC hereby certifies that this rulemaking will
not have a significant economic impact on a substantial number of small entities.

The final rule will apply only to those national banks that choose to offer DCCs or DSAs.
However, the OCC has very limited data as to the number of national banks that currently offer
these products. For purposes of this analysis, we have conservatively assumed that all national
banks will offer these products.

Compliance and Record keeping Requirements of the Final Rule

The final rule imposes the following conditions or requirements:

¢ A national bank that offers a DCC or DSA with no refund of unearned fees in the
event the customer terminates the DCC or DSA must also offer that customer the
bona fide option to purchase the product with a refund feature;

e A national bank is prohibited from requiring a customer to pay the fee for a DCC or
DSA in a single payment, payable at the outset of the contract, if the debt that is the
subject of the contract is a residential mortgage loan;

¢ A national bank must provide customers with the short form disclosures at the time of
solicitation;

e A national bank must provide customers with the long form disclosures before the
customer completes the purchase of a DCC or DSA;

¢ A national bank must obtain a customer’s written affirmative election to purchase the
DCC or DSA; and

e A national bank must obtain a customer’s written acknowledgment of receipt of the

disclosures.
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The rule provides banks significant flexibility in meeting these requirements. For
example, in the case of telephone solicitations, the rule permits an oral affirmation, provided the
bank makes reasonable efforts to obtain a written affirmative election, and waives the
requirement obtain a written acknowledgment, provided the bank makes reasonable efforts to
obtain the acknowledgment. A bank that takes advantage of the special exceptions must
maintain sufficient documentation to demonstrate that it made reasonable efforts to obtain the
written affirmative election and written acknowledgment.

Costs Associated with Compliance and Recordkeeping Requirements of the Final Rule

Based on input from OCC examiners and other staff, we have determined that national
banks typically offer refundable products and are moving away from offering customers a lump
sum DCC or DSA in conjunction with a mortgage loan. We have therefore concluded that there
will be only minimal costs associated with complying with the requirement that a bank offer
offers a DCC or DSA with a no refund DCC or DSA must also offer that customer the bona fide
option to purchase the product with a refund feature and the prohibition on paying the fee in a
single, lump sum. Accordingly, our cost estimate focuses on costs associated with the short form
disclosure, long form disclosure, affirmative election, and written acknowledgment.

We expect that national banks will incur four types of costs associated with these
requirements: (1) development of the short form disclosure, long form disclosure, affirmative
election and acknowledgment forms; (2) distribution of the documents; (3) documentation
requirements; and (4) employee training.

We estimate these costs per bank to be $4,992. To determine whether this will have a

significant impact on small banks, we considered the average annual net income for a small
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bank, which was $796,000 as of March 31, 2002. In light of the fact that these costs are
approximately 0.6 percent of net income, we do not find them to be significant.

C. Executive Order 12866

The OCC has determined that the final rule does not constitute a “significant regulatory
action” for the purposes of Executive Order 12866. Under the most conservative cost scenarios
that the OCC can develop on the basis of available information, the impact of the proposal falls
short of the thresholds established by the Executive Order.

D. Executive Order 13132

Executive Order 13132 requires Federal agencies, including the OCC, to certify their
compliance with that Order when they transmit to the Office of Management and Budget (OMB)
any draft final regulation that has Federalism implications. Under the Order, a regulation has
Federalism implications if it has “substantial direct effects on the States, on the relationship
between the national government and the States, or on the distribution of power and
responsibilities among the various levels of government.” In the case of a regulation that has
Federalism implications and that preempts State law, the Order imposes certain consultation
requirements with State and local officials; requires publication in the preamble of a Federalism
summary impact statement; and requires the OCC to make available to the Director of the OMB
any written communications submitted to us by State and local officials. By the terms of the
Order, these requirements apply to the extent that they are practicable and permitted by law and,
to that extent, must be satisfied before the OCC promulgates a final regulation.

Some commenters raised issues concerning whether DCCs and DSAs should be regulated
as insurance that could be construed as falling within the scope of Executive Order 13132. In the

opinion of the OCC, however, the final regulation on DCCs and DSAs does not have Federalism
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implications. The GLBA designates the States as the appropriate functional regulators of
national bank insurance activities.”> As we have described earlier in this preamble discussion, as
a matter of law DCCs and DSAs are not insurance, but rather, bank products. This conclusion
was confirmed, as to DCCs, by the Taylor case decided in 1990. The reasoning and conclusions
of the Taylor court are equally applicable to DSAs. Because these products are bank products
and not insurance the framework of State insurance regulation would not apply to them, even in
the absence of Federal regulations. While this regulation establishes new standards that govern
national banks providing DCCs and DSAs, the standards are therefore not in derogation of State
insurance law or regulation. For this reason, the regulation does not directly affect the States,
substantially or otherwise; it does not alter the relationship between the national government and
the States; and it does not alter the distribution of power and responsibilities among the various
levels of government.

Since the regulation does not satisfy any of the components of the definition of actions
that have Federalism implications under Executive Order 13132, the provisions of the Executive
Order do not apply. The OCC nonetheless believes that it has in material respects satisfied the
requirements of the Order. First, the OCC has received and considered a number of comments
from State insurance authorities, as described earlier in the preamble. In addition, at the end of
the public comment period and very early in the development of the final rule, on June 18, 2001,
senior representatives of the OCC met with members of the National Association of Insurance
Commissioners (NAIC). The concerns of the NAIC were memorialized in its written comment
which is a part of the record of this rulemaking. Principally, the NAIC urged the OCC to adopt
DCC/DSA regulations that were similar to the rate, form, and claims regulation imposed on

4,

3 GLBA sec. 301, codified at 15 U.S.C. 6711.
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insurance products under many State insurance regulatory regimes. For the reasons described
earlier in this preamble, including the reason that DCCs and DSAs are not insurance, the OCC
declined to follow that recommendation. Finally, prior to the publication of this final rule, the
OCC has transmitted to the Director of OMB the written communications — that is, the comment
letters — we have received from State officials.

E. Unfunded Mandates Act of 1995

Section 202 of the Unfunded Mandates Act of 1995 (Unfunded Mandates Act) requires
that an agency prepare a budgetary impact statement before promulgating a rule that includes a
Federal mandate that may result in the annual expenditure of $100 million or more in any one
year by State, local, and tribal governments, in the aggregate, or by the private sector. Ifa
budgetary impact statement is required, section 205 of the Unfunded Mandates Act requires an
agency to identify and consider a reasonable number of alternatives before promulgating a rule.

The OCC has determined that the final rule will not result in expenditures by State, local,
and tribal governments, or by the private sector, of $100 million or more in any one year.
Accordingly, the OCC has not prepared a budgetary impact statement or specifically addressed
the regulatory alternatives considered.

Solicitation of Comments on Use of “Plain Language”

Section 722 of the GLBA requires that the Federal banking agencies use “plain
language” in all proposed and final rules published after January 1, 2000. We invite your
comments on how to make the proposed rules easier to understand.

List of Subjects

12 CFR Part 7
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Credit, Insurance, Investments, National banks, Reporting and recordkeeping
requirements, Securities, Surety bonds.
12 CFR Part 37
Banks, banking, Consumer protection, Debt cancellation contract, Debt suspension
agreement, National banks, Reporting and recordkeeping requirements, Safety and soundness.
Authority and Issuance
For the reasons set forth in the preamble, the OCC amends part 7 of chapter I of Title 12
of the Code of Federal Regulations and adds a new part 37 as follows:
PART 7--BANK ACTIVITIES AND OPERATIONS
1. The authority citation for part 7 continues to read as follows:
Authority: 12 U.S.C. 1 et seq., 93a, and 1818.
2. Section 7.1013 is removed.
3. Add part 37 to read as follows:
PART 37--DEBT CANCELLATION CONTRACTS AND DEBT SUSPENSION
AGREEMENTS
Sec.
37.1 Authority, purpose, and scope.
37.2 Definitions.
37.3 Prohibited practices.
37.4 Refunds of fees in the event of termination or prepayment of the covered loan.
37.5 Method of payment of fees.
37.6 Disclosures.

37.7 Affirmative election to purchase and acknowledgment of receipt of disclosures required.
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37.8 Safety and soundness requirement.
Appendix A to Part 37 — Short Form Disclosures
Appendix B to Part 37 — Long Form Disclosures

Authority: 12 U.S.C. 1 ef seq., 24(Seventh), 93a, 1818.
§ 37.1 Authority, purpose, and scope.

(a) Authority. A national bank is authorized to enter into debt cancellation contracts and
debt suspension agreements and charge a fee therefor, in connection with extensions of credit
that it makes, pursuant to 12 U.S.C. 24(Seventh).

(b) Purpose. This part sets forth the standards that apply to debt cancellation contracts
and debt suspension agreements entered into by national banks. The purpose of these standards
is to ensure that national banks offer and implement such contracts and agreements consistent
with safe and sound banking practices, and subject to appropriate consumer protections.

(c) Scope. This part applies to debt cancellation contracts and debt suspension
agreements entered into by national banks in connection with extensions of credit they make.
National banks’ debt cancellation contracts and debt suspension agreements are governed by this
part and applicable Federal law and regulations, and not by part 14 of this chapter or by State
law.

§ 37.2 Definitions.
For purposes of this part:

(a) Actuarial method means the method of allocating payments made on a debt between

the amount financed and the finance charge pursuant to which a payment is applied first to the
accumulated finance charge and any remainder is subtracted from, or any deficiency is added to,

the unpaid balance of the amount financed.
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(b) Bank means a national bank and a Federal branch or Federal agency of a foreign bank
as those terms are defined in part 28 of this chapter.

(c) Closed-end credit means consumer credit other than open-end credit as defined in this

section.
(d) Contract means a debt cancellation contract or a debt suspension agreement.
(e) Customer means an individual who obtains an extension of credit from a bank

primarily for personal, family or household purposes.

(f) Debt cancellation contract means a loan term or contractual arrangement modifying
loan terms under which a bank agrees to cancel all or part of a customer’s obligation to repay an
extension of credit from that bank upon the occurrence of a specified event. The agreement may
be separate from or a part of other loan documents.

(g) Debt suspension agreement means a loan term or contractual arrangement modifying

loan terms under which a bank agrees to suspend all or part of a customer’s obligation to repay
an extension of credit from that bank upon the occurrence of a specified event. The agreement

may be separate from or a part of other loan documents. The term debt suspension agreement

does not include loan payment deferral arrangements in which the triggering event is the
borrower’s unilateral election to defer repayment, or the bank’s unilateral decision to allow a
deferral of repayment.

(h) Open-end credit means consumer credit extended by a bank under a plan in which:

(1) The bank reasonably contemplates repeated transactions;
(2) The bank may impose a finance charge from time to time on an outstanding unpaid

balance; and
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(3) The amount of credit that may be extended to the customer during the term of the plan
(up to any limit set by the bank) is generally made available to the extent that any outstanding
balance is repaid.

(1) Residential mortgage loan means a loan secured by 1-4 family, residential real

property.
§ 37.3 Prohibited practices.

(a) Anti-tying. A national bank may not extend credit nor alter the terms or conditions of
an extension of credit conditioned upon the customer entering into a debt cancellation contract or
debt suspension agreement with the bank.

(b) Misrepresentations generally. A national bank may not engage in any practice or use

any advertisement that could mislead or otherwise cause a reasonable person to reach an
erroneous belief with respect to information that must be disclosed under this part.

(c) Prohibited contract terms. A national bank may not offer debt cancellation contracts

or debt suspension agreements that contain terms:

(1) Giving the bank the right unilaterally to modify the contract unless:

(1) The modification is favorable to the customer and is made without additional charge
to the customer; or

(i1) The customer is notified of any proposed change and is provided a reasonable
opportunity to cancel the contract without penalty before the change goes into effect; or

(2) Requiring a lump sum, single payment for the contract payable at the outset of the
contract, where the debt subject to the contract is a residential mortgage loan.

§ 37.4 Refunds of fees in the event of termination or prepayment of the covered loan.
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(a) Refunds. If a debt cancellation contract or debt suspension agreement is terminated
(including, for example, when the customer prepays the covered loan), the bank shall refund to
the customer any unearned fees paid for the contract unless the contract provides otherwise. A
bank may offer a customer a contract that does not provide for a refund only if the bank also
offers that customer a bona fide option to purchase a comparable contract that provides for a
refund.

(b) Method of calculating refund. The bank shall calculate the amount of a refund using

a method at least as favorable to the customer as the actuarial method.
§ 37.5 Method of payment of fees.

Except as provided in § 37.3(c)(2), a bank may offer a customer the option of paying the
fee for a contract in a single payment, provided the bank also offers the customer a bona fide
option of paying the fee for that contract in monthly or other periodic payments. If the bank
offers the customer the option to finance the single payment by adding it to the amount the
customer is borrowing, the bank must also disclose to the customer, in accordance with § 37.6,
whether and, if so, the time period during which, the customer may cancel the agreement and
receive a refund.

§ 37.6 Disclosures.

(a) Content of short form of disclosures. The short form of disclosures required by this

part must include the information described in Appendix A to this part that is appropriate to the
product offered. Short form disclosures made in a form that is substantially similar to the
disclosures in Appendix A to this part will satisfy the short form disclosure requirements of this

section.

58



(b) Content of long form of disclosures. The long form of disclosures required by this

part must include the information described in Appendix B to this part that is appropriate to the
product offered. Long form disclosures made in a form that is substantially similar to the
disclosures in Appendix B to this part will satisty the long form disclosure requirements of this
section.

(c) Disclosure requirements; timing and method of disclosures.

(1) Short form disclosures. The bank shall make the short form disclosures orally at the

time the bank first solicits the purchase of a contract.

(2) Long form disclosures. The bank shall make the long form disclosures in writing

before the customer completes the purchase of the contract. If the initial solicitation occurs in
person, then the bank shall provide the long form disclosures in writing at that time.

(3) Special rule for transactions by telephone. If the contract is solicited by telephone,

the bank shall provide the short form disclosures orally and shall mail the long form disclosures,
and, if appropriate, a copy of the contract to the customer within 3 business days, beginning on
the first business day after the telephone solicitation.

(4) Special rule for solicitations using written mail inserts or “take one” applications. If

the contract is solicited through written materials such as mail inserts or “take one” applications,
the bank may provide only the short form disclosures in the written materials if the bank mails
the long form disclosures to the customer within 3 business days, beginning on the first business
day after the customer contacts the bank to respond to the solicitation, subject to the

requirements of § 37.7(c).
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(5) Special rule for electronic transactions. The disclosures described in this section may

be provided through electronic media in a manner consistent with the requirements of the
Electronic Signatures in Global and National Commerce Act, 15 U.S.C. 7001 ef segq.

(d) Form of disclosures.

(1) Disclosures must be readily understandable. The disclosures required by this section

must be conspicuous, simple, direct, readily understandable, and designed to call attention to the

nature and significance of the information provided.

(2) Disclosures must be meaningful. The disclosures required by this section must be in
a meaningful form. Examples of methods that could call attention to the nature and significance
of the information provided include:

(1) A plain-language heading to call attention to the disclosures;

(i1) A typeface and type size that are easy to read;

(ii1) Wide margins and ample line spacing;

(iv) Boldface or italics for key words; and

(v) Distinctive type style, and graphic devices, such as shading or sidebars, when the
disclosures are combined with other information.

(e) Advertisements and other promotional material for debt cancellation contracts and

debt suspension agreements. The short form disclosures are required in advertisements and

promotional material for contracts unless the advertisements and promotional materials are of a
general nature describing or listing the services or products offered by the bank.

§ 37.7 Affirmative election to purchase and acknowledgment of receipt of disclosures
required.

(a) Affirmative election and acknowledgment of receipt of disclosures. Before entering

into a contract the bank must obtain a customer’s written affirmative election to purchase a

60



contract and written acknowledgment of receipt of the disclosures required by § 37.6(b). The
election and acknowledgment information must be conspicuous, simple, direct, readily
understandable, and designed to call attention to their significance. The election and
acknowledgment satisfy these standards if they conform with the requirements in § 37.6(b) of
this part.

(b) Special rule for telephone solicitations. If the sale of a contract occurs by telephone,

the customer’s affirmative election to purchase may be made orally, provided the bank:

(1) maintains sufficient documentation to show that the customer received the short form
disclosures and then affirmatively elected to purchase the contract;

(2) mails the affirmative written election and written acknowledgment, together with the
long form disclosures required by § 37.6 of this part, to the customer within 3 business days after
the telephone solicitation, and maintains sufficient documentation to show it made reasonable
efforts to obtain the documents from the customer; and

(3) permits the customer to cancel the purchase of the contract without penalty within 30
days after the bank has mailed the long form disclosures to the customer.

(c) Special rule for solicitations using written mail inserts or “take one” applications. If

the contract is solicited through written materials such as mail inserts or “take one” applications
and the bank provides only the short form disclosures in the written materials, then the bank
shall mail the acknowledgment of receipt of disclosures, together with the long form disclosures
required by § 37.6 of this part, to the customer within 3 business days, beginning on the first
business day after the customer contacts the bank or otherwise responds to the solicitation. The
bank may not obligate the customer to pay for the contract until after the bank has received the

customer’s written acknowledgment of receipt of disclosures unless the bank:
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(1) maintains sufficient documentation to show that the bank provided the
acknowledgment of receipt of disclosures to the customer as required by this section;

(2) maintains sufficient documentation to show that the bank made reasonable efforts to
obtain from the customer a written acknowledgment of receipt of the long form disclosures; and

(3) permits the customer to cancel the purchase of the contract without penalty within 30
days after the bank has mailed the long form disclosures to the customer.

(d) Special rule for electronic election. The affirmative election and acknowledgment

may be made electronically in a manner consistent with the requirements of the Electronic
Signatures in Global and National Commerce Act, 15 U.S.C. 7001 ef seq.
§ 37.8 Safety and soundness requirements.

A national bank must manage the risks associated with debt cancellation contracts and
debt suspension agreements in accordance with safe and sound banking principles. Accordingly,
a national bank must establish and maintain effective risk management and control processes
over its debt cancellation contracts and debt suspension agreements. Such processes include
appropriate recognition and financial reporting of income, expenses, assets and liabilities, and
appropriate treatment of all expected and unexpected losses associated with the products. A
bank also should assess the adequacy of its internal control and risk mitigation activities in view
of the nature and scope of its debt cancellation contract and debt suspension agreement

programs.
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Appendix A to Part 37 - Short Form Disclosures

This product is optional

Your purchase of [PRODUCT NAME] is optional. Whether or not you purchase
[PRODUCT NAME] will not affect your application for credit or the terms of any
existing credit agreement you have with the bank.

Lump sum payment of fee
[Applicable if a bank offers the option to pay the fee in a single payment|
[Prohibited where the debt subject to the contract is a residential mortgage loan]

You may choose to pay the fee in a single lump sum or in [monthly/quarterly] payments.
Adding the lump sum of the fee to the amount you borrow will increase the cost of
[PRODUCT NAME].

Lump sum payment of fee with no refund

[Applicable if a bank offers the option to pay the fee in a single payment for a
no-refund DCC]

[Prohibited where the debt subject to the contract is a residential mortgage loan]

You may choose [PRODUCT NAME)] with a refund provision or without a refund
provision. Prices of refund and no-refund products are likely to differ.

Refund of fee paid in lump sum

[Applicable where the customer pays the fee in a single payment and the fee is added to
the amount borrowed]

[Prohibited where the debt subject to the contract is a residential mortgage loan]

[Either:] (1) You may cancel [PRODUCT NAME] at any time and receive a refund; or

(2) You may cancel [PRODUCT NAME] within _ days and receive a full refund; or
(3) If you cancel [PRODUCT NAME] you will not receive a refund.

Additional disclosures
We will give you additional information before you are required to pay for [PRODUCT

NAME]. [If applicable]: This information will include a copy of the contract containing
the terms of [PRODUCT NAME].
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Eligibility requirements, conditions, and exclusions

There are eligibility requirements, conditions, and exclusions that could prevent you from
receiving benefits under [PRODUCT NAME].

[Either:] You should carefully read our additional information for a full explanation of

the terms of [PRODUCT NAME] or You should carefully read the contract for a full
explanation of the terms of [PRODUCT NAME].
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Appendix B to Part 37 - Long Form Disclosures

This product is optional

Your purchase of [PRODUCT NAME] is optional. Whether or not you purchase
[PRODUCT NAME] will not affect your application for credit or the terms of any
existing credit agreement you have with the bank.

Explanation of debt suspension agreement
[Applicable if the contract has a debt suspension feature/

If [PRODUCT NAME] is activated, your duty to pay the loan principal and interest to the
bank is only suspended. You must fully repay the loan after the period of suspension has
expired. [If applicable]: This includes interest accumulated during the period of
suspension.

Amount of fee
[For closed-end credit]: The total fee for [PRODUCT NAME] is $ )
[For open-end credit, either:] (1) The monthly fee for PRODUCT NAME] is based on

your account balance each month multiplied by the unit-cost, which is ; or
(2) The formula used to compute the fee is ].

Lump sum payment of fee
[Applicable if a bank offers the option to pay the fee in a single payment|
[Prohibited where the debt subject to the contract is a residential mortgage loan]

You may choose to pay the fee in a single lump sum or in [monthly/quarterly]
payments. Adding the lump sum of the fee to the amount you borrow will increase the
cost of [PRODUCT NAME].

Lump sum payment of fee with no refund

[Applicable if a bank offers the option to pay the fee in a single payment for no-refund
Dcc)

[Prohibited where the debt subject to the contract is a residential mortgage loan]

You have the option to purchase [PRODUCT NAME] that includes a refund of the
unearned portion of the fee if you terminate the contract or prepay the loan in full prior to
the scheduled termination date. Prices of refund and no-refund products may differ.

Refund of fee paid in lump sum

[Applicable where the customer pays the fee in a single payment and the fee is added to
the amount borrowed]

[Prohibited where the debt subject to the contract is a residential mortgage loan]
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[Either:] (1) You may cancel [PRODUCT NAME] at any time and receive a refund; or
(2) You may cancel [PRODUCT NAME] within __ days and receive a full refund; or
(3) If you cancel [PRODUCT NAME] you will not receive a refund.

Use of card or credit line restricted
[Applicable if the contract restricts use of card or credit line when customer activates
protection]

If [PRODUCT NAME] is activated, you will be unable to incur additional charges on the
credit card or use the credit line.

Termination of [PRODUCT NAME]

[Either]: (1) You have no right to cancel [PRODUCT NAME]; or (2) You have the right
to cancel [PRODUCT NAME] in the following circumstances:

[And either]: (1) The bank has no right to cancel [PRODUCT NAME]; or (2)The bank
has the right to cancel [PRODUCT NAME] in the following circumstances:

Eligibility requirements, conditions, and exclusions

There are eligibility requirements, conditions, and exclusions that could prevent you from
receiving benefits under [PRODUCT NAME].

[Either]: (1) The following is a summary of the eligibility requirements, conditions, and
exclusions. [The bank provides a summary of any eligibility requirements, conditions,
and exclusions]; or (2) You may find a complete explanation of the eligibility
requirements, conditions, and exclusions in paragraphs of the [PRODUCT
NAME] agreement.
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Dated: August 16, 2002

John D. Hawke, Jr.,
Comptroller of the Currency.
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DEPARTMENT OF THE TREASURY

Office of the Comptroller of the
Currency

12 CFR Part 37
[Docket No. 03-XX]
RIN 1557-AB75
Debt Cancellation Contracts and Debt Suspension Agreements,
Change in Compliance Date and Request for Comment

AGENCY: Office of the Comptroller of the Currency, Treasury.
ACTION: Notice of delay in compliance date; request for comment.
SUMMARY: The Office of the Comptroller of the Currency (OCC) has determined to
delay the date when compliance is required with certain provisions of the final rule
governing debt cancellation contracts (DCCs) and debt suspension agreements (DSAS) in
order to allow the OCC to consider issues that have recently been brought to our attention
concerning the application of the DCC/DSA rule in the context of closed-end consumer
loan transactions where DCCs and DSAs are offered through unaffiliated, non-exclusive
agents. The delay of the compliance date applies only to the extent and to the types of
transactions described in this document. In all other circumstances, national banks are
required to comply with the DCC/DSA rule as of June 16, 2003, which is the date on
which the rule takes effect. The OCC also is inviting comment on issues raised by
national banks related to the sale of DCCs and DSASs in connection with closed-end
consumer loans offered through such nonexclusive agency relationships.

DATES:



Compliance date: The compliance date for certain provisionsin 12 CFR part 37
published at 67 FR 58962 (September 19, 2002) is delayed indefinitely. See
Supplementary Information for details. OCC will publish a document in the Federal
Register announcing the compliance date.

Comment date: Comments must be received by [INSERT DATE 30 DAYS
FROM THE DATE OF PUBLICATION IN THE FEDERAL REGISTER].
ADDRESSES: Comments should be directed to Office of the Comptroller of the
Currency, Public Information Room, 250 E Street, SW., Mail Stop 1-5, Washington, DC
20219, Attention: Docket No. 03- __; Fax number (202) 874-4448 or Internet address.

regs.comments@occ.treas.gov. Due to delaysin paper mail delivery in the Washington

area, commenters are encouraged to send comments by fax or e-mail when possible.
Comments may be inspected and photocopied at the OCC's Public Reference Room, 250
E Street, SW., Washington, DC. Y ou may make an appointment to inspect the comments
by calling (202) 874-5043.
FOR FURTHER INFORMATION CONTACT: Jean Campbell, Attorney, Legidative
and Regulatory Activities Division, (202) 874-5090; or Pamela Mount, Compliance
Specialist, Compliance Division, (202) 874-4428, Office of the Comptroller of the
Currency, 250 E Street, SW., Washington, DC 20219.
SUPPLEMENTARY INFORMATION:
Background

On September 19, 2002, the OCC published the final rule governing DCCs and

DSAs.? Thefina rule establishes consumer protection standards and safety and

! 67 FR58962. Theruleis codified at 12 CFR part 37.



soundness requirements that apply with respect to DCCs and DSAs entered into by
national banks in connection with extensions of credit they make to custoners. Therule
prohibits national banks from engaging in certain practices, such as tying and misleading
marketing or advertising. It also requires, among other things, that national banks
provide standardized disclosures about the DCC and DSA products they offer; that they
obtain a customer's acknowledgment of receipt of those disclosures; and that they obtain
the customer's affirmative election to purchase the product. In addition, the rule requires
anational bank that offers a customer the option to pay the fee for aDCC or DSA in a
single payment also to offer that customer a bona fide option to pay the fee on a periodic
basis (“periodic payment option”). The fina rule takes effect on June 16, 2003.

The OCC recently has received information that the periodic payment option
requirement may present unigue issues, of which the OCC was previously unaware, in
connection with DCCs and DSAs offered by national banks through unaffiliated, non
exclusive agents, with respect to certain types of consumer purchase transactions, most
notably car |oans made available through automobile dealers.

Accordingly, we have determined that it is appropriate to delay the mandatory
compliance date for the periodic payment option in the case of transactions where
unaffiliated, non-exclusive agents of a national bank offer that bank’s DCC or DSA in
connection with closed-end consumer credit, until the OCC has an opportunity to further
evauate the feasibility of approaches to providing appropriate customer protections in
connection with that type of transaction. Because the availability of the periodic payment
option also triggers certain disclosures, we also are delaying the time for compliance with

certain other provisions in the DCC/DSA fina rule that are linked to the requirement to



offer a periodic payment option, including the requirement to provide the long form
disclosures.

Banks offering DCCs and DSAs through non-affiliated, non-exclusive agents thus
remain subject to the following requirements:

The bank may not extend credit or alter the terms or conditions of an extension of
credit conditioned upon the customer’ s purchase of a DCC or DSA.

The bank may not engage in any practice or use any advertisement that could
mislead or otherwise cause a reasonable person to reach an erroneous belief with respect
to information that must be disclosed under this part.

The bank may not offer DCCs or DSASs that contain terms giving the bank the
right unilaterally to modify the contract unless the modification is favorable to the
customer and is made without additional charge to the customer; or the customer is
notified of any proposed change and is provided a reasonable opportunity to cancel the
contract without penalty before the change goes into effect.

If aDCC or DSA isterminated, the bank must refund to the customer any
unearned fees paid for the contract unless the contract provides otherwise.

The bank shall calculate the amount of arefund using a method at least as
favorable to the customer as the actuarial method.

If the bank offers the customer the option to finance the fee for a DCC or DSA,
the bank must disclose to the customer whether and, if so, the time period during which,
the customer may cancel the agreement and receive a refund.

A national bank must provide to the customer at the time of the initial solicitation

of the DCC or DSA, the short form disclosures described in Appendix A to part 37, as



modified to reflect delay of the compliance date for providing the periodic payment
option and related changes. The form of the short form disclosures must be readily
understandable and meaningful. The short form disclosures also must be included in
advertisements and other promotional material for DCCs and DSAS, unless they are of a
genera nature.

Before entering into a contract, the bank must obtain a customer’s written
affirmative election to purchase the DCC or DSA. The written election must be
conspicuous, simple, direct, readily understandable, and designed to call attention to its
significance.

A natioral bank must manage the risks associated with DCCs and DSAsin
accordance with safe and sound banking principles.

Description of Provisions Affected

As aresult of today’s actions, compliance with the following provisions will not
be required, until further notice, when a national bank, in connection with closed-end
consumer credit? extended by that bank, offers a DCC or DSA through an unaffiliated,
non-exclusive agent:

The requirement to offer a periodic payment option set forth in 12 CFR 37.5.

The requirement set forth in 12 CFR 37.4(a) that a bank that offers a customer a
DCC or DSA without arefund provision also must offer that customer a bona fide option
to purchase a comparable DCC or DSA that provides for a refund.

The long-form disclosure requirement set forth in 12 CFR 37.6.

The second disclosure set forth in Appendix A to part 37 (Short Form



Disclosures), entitled "Lump sum payment of fee," informing the customer that he or she
has the option to pay the fee in asingle lump sum or in periodic payments.

The third disclosure set forth in Appendix A to part 37 (Short Form Disclosures),
entitled "Lump sum payment of fee with no refund,” informing the customer that he or
she has the option to purchase a DCC or DSA with arefund provision.

The fifth disclosure set forth in Appendix A to part 37 (Short Form Disclosures),
entitled "Additional disclosures," indicating that the customer will receive additional
information before being required to pay for the DCC or DSA.3

The requirement to obtain a customer’ s written acknowledgment of receipt of
disclosures set forth at 12 CFR 37.7(a).

The OCC expects that national banks that do not provide long forms disclosures will
conspicuoudly inform customers that they will receive a copy of the contract before they
are required to pay for the product.

Request for Comment

As we have indicated, the purpose of this delay in the time for compliance isto
permit the OCC to consider how best to address compliance issues that arise under the
circumstances described in this notice. To aid our review of these issues, we invite
comment on the following specific questions, as well as on any other aspect of this notice

that commenters wish to address:

2 Asused in this notice, the term "closed-end consumer credit” and "closed-end consumer loan” refer to
consumer credit other than open-end credit, as defined in the final DCC/DSA rule. Theseterms do not
include loans secured by 1-4 residential real property. See 12 CFR 37.2(a).

3 The sixth disclosure set forth in Appendix A to part 37, provides banks the option of directing customers
either to the long form disclosures or the contract for afull explanation of the terms. Clearly, since the long
formis not required for the time being, the bank will refer customers to the contract.



1 Please comment on any compliance issues or problems posed by providing
the periodic payment option and the associated short and long form disclosures for DCCs

or DSAs sold by unaffiliated, non-exclusive agents in connection with closed-end loans.

2. Please explain the types of loan products, e.g., car loans, where this issue
arises.

3. What aternative approaches are available to provide appropriate consumer
protections?

4, In the case of closed-end loans, should the requirement in the long form

disclosures to disclose the total fee for a DCC paid on a monthly or periodic basis be
modified? Isthere an aternative, effective way to disclose that information that could be

added to the rule?

Dated: , 2003

John D. Hawke, Jr.,
Comptroller of the Currency.
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Consumer Federation of America The Center for Economic Justice

1424 16™ Street, NW, Suite 60 1701 A South Second Street
Washington, DC 20036 Austin, TX 78704
(202) 387-6121 (512) 927-1327 phone

www.consumerfed.org www.cef-online.org

July 14, 2003

Office of the Comptroller of the Currency
Public Information Room

250 E Street, SW., Mail Stop 1-5
Washington, DC 20219

By Electronic Mail: regs.comments@occ.treas.qov

Re:  Commentson
Debt Cancellation Contracts and Debt Suspension Agreements;
Change in Compliance Date and Request for Comment

Dear Comptroller Hawke:

The Consumer Federation of America and the Center for Economic Justice submit this
letter with comments on your decision to delay indefinitely certain consumer protection
provisions of the recently promulgated Debt Cancellation Contracts and Debt Suspension
Agreements rule (DCC/DSA rule).

The notice on this issue states:

The Office of the Comptroller of the Currency (OCC) has determined to delay the
date when compliance is required with certain provisions of the final rule
governing debt cancellation contracts (DCCs) and debt suspension agreements
(DSAS) in order to alow the OCC to consider issues that have recently been
brought to our attention concerning the application of the DCC/DSA rulein the
context of closed-end consumer loan transactions where DCCs and DSAs are
offered through unaffiliated, non-exclusive agents. The delay of the compliance
date applies only to the extent and to the types of transactions described in this
document. In all other circumstances, national banks are required to comply with
the DCC/DSA rule as of June 16, 2003, which is the date on which the rule takes
effect. The OCC also isinviting comment on issues raised by national banks
related to the sale of DCCs and DSAs in connection with closed-end consumer
loans offered through such non-exclusive agency relationships.
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The notice further describes your action:

In addition, the rule requir es a national bank that offers a customer the option to
pay the fee for aDCC or DSA in a single payment also to offer that customer a
bona fide option to pay the fee on a periodic basis (* periodic payment option”).
The final rule takes effect on June 16, 2003.

The OCC recently has received information that the periodic payment option
requirement may present unique issues, of which the OCC was previousy
unaware, in connection with DCCs and DSAs offered by national banks through
unaffiliated, non-exclusive agents, with respect to certain types of consumer
purchase transactions, most notably car |oans made available through automobile
dedlers.

Accordingly, we have determined that it is appropriate to delay the mandatory
compliance date for the periodic payment option in the case of transactions where
unaffiliated, non-exclusive agents of a national bank offer that bank’s DCC or
DSA in connection with closed-end consumer credit, until the OCC has an
opportunity to further evaluate the feasibility of approaches to providing
appropriate customer protections in connection with that type of transaction.
Because the availability of the periodic payment option also triggers certain
disclosures, we aso are delaying the time for compliance with certain other
provisions in the DCC/DSA fina rule that are linked to the requirement to offer a
periodic payment option, including the requirement to provide the long form
disclosures.

Our comments will largely be limited to the process — or lack of process —
involved in your decision to delay indefinitely important consumer protection provisions
of the DCC/DSA rule. Although we submitted a request for information on June 24,
2003 for any comments received by the OCC related to the decision to delay
implementation ard for any other documents relied upon by the OCC in coming to this
decision, we were informed that no such documents exist by Karen Solomon of your
office on July 8, 2003. Consequently, our comments must respond to the summary
description of the situation, cited above, and to any information provided in our
conversation with Ms. Solomon.

Y our decision to delay important consumer protection provisions in the
DCC/DSA rule istroubling for severa reasons. First, the decision making process that
led to indefinite delay in implementing these consumer protection provisions was closed
to the public. Clearly, lenders provided substantive comments to you after the rule was
adopted and, also clearly, you delayed implementation of certain provisions based upon
those lender allegations. Consumer groups and other members of the public had no
opportunity to learn about the alleged problems for certain auto dealers or to respond to
these allegations before you made your decision to delay implementation. It is unfair to
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eliminate these important consumer protections without notifying the public of your
intent to do so prior to your action. These lenders had the opportunity to make these
comments during the official comment period prior to your adoption of the rule.

Further, your official announcement about delaying implementation of provisions
affecting auto dealers did not occur until two days before the rule took effect. Y our
action is unfair to those lenders and auto dealers who took the necessary actions to
comply with the rule, as promulgated, and rewards those auto dealers who made no effort
to comply but, instead, spent their resources to lobby against the rule.

Second, the rule in its entirety — including the provisions you decided to delay —
should have gone into effect on June 16, 2003. If there was a concern on you part about
certain provisions, then you should have issued a notice prior to taking an action. Instead
of allowing lenders to continue a practice that your own rule identifies as harmful to
consumers — offering only single fee products — the consumer protections should have
been implemented until you had information to conclusively determine that these
provisions were not essential consumer protections. Y our decision puts the desires of
auto dealers and lenders over the needs of consumers. If auto dealers were unable to sell
DCCsin compliance with the rule, then they should ssmply not sell the products until
they are able to comply. Itisillogica and anti-consumer to allow unfair sales practices
to continue because auto dealers allege a difficulty in compliance.

Third, your decision shows little concern for the potential abuses associated with
financed single fee products sold in connection with loans. The problems with financed
single premium credit insurance are well known. And your DCC rule prohibits the sale
of single fee DCCs in connection with rea-estate secured loans. The same abusive
characteristics of financed single premium credit insurance are present with financed
single fee DCCs sold in connection with longer-term auto loans. There was a very good
reason why your rule included a provision that monthly fee products must also be offered
when a single fee product is offered: it is an essential consumer protection to avoid loan
packing and unfair and coercive sales of highly profitable DCCY/DSASs by lenders. Your
decision to indefinitely delay these requirements eliminates crucial consumer protections.

Fourth, based upon the description of the alleged problems — that certain auto
dealers software systems are not capable of adding a monthly pay product — your
decision to indefinitely delay the mandatory monthly pay offer is unjustified. At what
point intime did the basis for implementing a consumer protection requirement become
whether the lender or auto dealer could easily comply with the requirement? Further, the
argument that auto dealers smply don’'t have the systems to offer a monthly pay product
isspecious— it is precisely the same argument offered by subprime lenders who wanted
to continue offering only financed single premium credit insurance and did not want to
offer the less profitable monthly pay credit insurance. Miraculously, these lenders
developed the necessary systems to offer the monthly pay product when the secondary
market told them they couldn’t sell loans withy single premium credit insurance.
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Further, what exactly does it take to offer a monthly fee product? A monthly fee
product is, by definition, the same fee each month. It is added to the loan amount. Itis
not financed, and consequently, does not involve complicated amortization and annuity
calculations or even integration with the loan calculation. Based upon the limited
information we have seen, there is no substantive reason why auto dealers could not
comply with the consumer protection requirements that you delayed implementation of.
Y es, the auto dealers would incur modest new costs to modify their systems and, yes, the
auto dealers will sell far fewer single fee DCC products and, yes, the auto dealers will
realize less profit on monthly pay products than financed single fee products. None of
these are reasons to eliminate the important consumer protection against a predatory
lending practice.

In our July 8, 2003 conversation, Ms. Solomon described another alleged
problems for lenders offering auto loans through auto dealer agents — that banks offering
DCCs and DSAs through this outlet were put at a competitive disadvantage versus other
products that auto dealers could sell on afinanced single fee basis without having to offer
amonthly pay alternative. Stated differently, auto dealers can sell financed single
premium credit insurance in connection with auto loans without having to offer a
monthly pay credit insurance alternative. Therefore, banks may have difficulty getting an
auto dealer to sell DCCs and DSASs because of the requirement to offer a monthly pay
aternative. Thisallegation is, of course, not a legitimate justification for scrapping
important consumer protections in the DCC/DSA rule. Relying upon this allegation as
support for your action means eliminating demonstrated consumer protectionsin the sale
of DCCs and DSAs because some other product can be sold with fewer consumer
protections and greater profit for lenders. It is classic regulatory arbitrage — playing
different regulators off against each other in arace to the bottom of consumer protection.

In conclusion, we urge you to withdraw your delay in implementing certain
provisions of your DCC rule, to required lenders and auto dealers to comply with al the
provisions of the rule or cease selling DCCs until they are able to do so and, if you still
feel there is some issue with auto dealers warranting attention, make the issues and
allegations known to the public so there will be afair discussion of the issues.

Sincerely,
J. Robert Hunter Birny Birnbaum
Director of Insurance Executive Director

Consumer Federation of America Center for Ecoromic Justice
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Debt Cancellation Contracts and Debt Suspension Agreements:
Covered Eventsand Program Costs

Lender Fleet Citicorp B of A Bof A Discover Discover

Loan Credit Card Citi Gold AA MC | Credit Card Installment Loan Discover Card Personal Loans

Offer Expiration 1/1/2001 5/15/2003 5/1/03 web 5/1/03 web 5/1/03 web 5/1/03 web
Cardholder Security |Borrowers Protection Discover Credit

Program Name Credit Protector Credit Protector Plan Plan AccountGuard Protection

Cost per Unit Single (0.69 0.69 0.75 0.79 0.39

Cost per Unit Joint

0.79

$100 of outstanding

$100 of new balance

$100 of monthly

$100 Total Balance
End of Monthly

$100 of origina loan

Fee Basis balance on statement outstanding balance Billing Period amount
Death DCC Balance 10K
Acc Death DCC Balance DCC Balance 10K
Total Disability DCC Balance 10K  [DCC Balance 12 month DCC
Disability 12 month DS 24 month DS 12 month DCC 24 month DS 24 month DS
Unemployment 12 month DS 24 month DS 12 month DCC 12 month DCC 24 month DS 24 month DS
Family Leave 12 month DS 3 month DS 12 month DCC 3 month DS 3 month DS
Hospitalization 1 month DS
Military Call Up Unlimited DS
Disaster Relief 3 month DCC
Life Event 1 month DCC
Divorce

Disand UE are 30R,

no waiting period for
Other No card useif DS family leave

Free after 84
payments

No use of card after
applying for benefits
No extraordinary use
of card after
beginning of covered
event

Page 1



Debt Cancellation Contracts and Debt Suspension Agreements:
Covered Eventsand Program Costs

Lender Retailers Nat Bank |Retailers Nat Bank |Retailers Nat Bank |Retailers Nat Bank |Advanta Bank One

Loan Target Visa Card Target Visa Card Target Visa Card Mervyns Card Business Card Amnesty Int Card

Offer Expiration 3/15/2000 10/15/2001 5/1/03 web 3/15/2000 6/1/2001 12/20/2002
Credit Saver

Program Name SafetyNet SafetyNet SafetyNet SafetyNet Protection First Protect

Cost per Unit Single 0.7 0.79

Cost per Unit Joint  [0.99 0.99 0.99 0.99

$100 of protected

$100 of protected

$100 of protected

$100 of protected

$100 of monthly

$100 of avg daily

Fee Basis balance each month [balance each month [balance each month |balance each month |ending balance balance up to $15K
Death DCC Balance 10K [DCC Baance 10K [DCC Balance 10K |DCC Balance 10K |DCC Balance 10K
Acc Death
90R DCC halance  |90R DCC balance |90R DCC balance |90R DCC balance
Tota Disability 10K 10K 10K 10K
Disability 30R 12 monthDS  |14R 18 month DS
90R DCC bhalance |90R DCC balance |90R DCC balance |90R DCC balance
Unemployment 10K 10K 10K 10K 30R 12 monthDS  |14R 18 month DS
90R DCC bhalance |90R DCC balance |90R DCC balance |90R DCC balance
Family Leave 10K 10K 10K 10K 14R 6 month DS
2 nights 18 month
Hospitalization DS
Military Call Up
Disaster Relief
Life Event
Divorce 4 month DS
If leave begins within|If leave begins within|If leave begins within |If leave begins within
90 days of 90 days of 90 days of 90 days of Must work 30hrs
enrollment not enrollment not enrollment not enrollment not No card use after week for 90 days
Other covered covered covered covered applying for benefits |prior to leave
If unemployment
info accurate as of within 60 days, Disclosures dated
8/1/01 refund, no benefits  [9/13/01

Page 2



Debt Cancellation Contracts and Debt Suspension Agreements:
Covered Eventsand Program Costs

Lender Bank One Chase Providian Providian Capital One MBNA
Loan Amnesty Int Card Platinum MC Platinum Visa Platinum Visa Platinum Plus VISA
Offer Expiration 12/10/2001 3/21/2001 5/21/1999 4/30/2003 4/1/2002
Payment Protection |Credit Protection Credit Protection

Program Name First Protect Plan Plan Credit Protection None Found Plan
Cost per Unit Single [0.79 0.69 12.95 0.79 0.85
Cost per Unit Joint

$100 of avg daily $100 of month end $100 of balance per
Fee Basis balance up to $15K |balance monthly month $100
Death 24 month DS
Acc Death DCC Baance 25K
Total Disability 30R 24 month DCC
Disability 14R 18 month DS |24 month DS 18 month DS 24 month DS
Unemployment 14R 18 month DS |24 month DS 18 month DS 24 month DS 30R 24 month DCC
Family Leave 14R 6 month DS 24 month DS 24 month DS 3 month DCC

2 nights 18 month
Hospitalization DS 24 month DS 18 month DS 24 month DS 30R 24 month DCC
Military Call Up
Disaster Relief 24 month DS
Life Event
Divorce 4 month DS

months of benefit TD, hospitalization

Must work 30hrs equal to lesser of card use with benefit pre-existing cond

week for 90 days Benefits available 90 [months enrolled or  |activation up to with 6 mos of
Other prior to leave days after enrollment |18 $1,500 line of credit enrollment

Disclosures dated
6/26/01

no activation for pre-
existing conditionin
first 6 months

no activation for
unemployment in
first 3 months

.69 rate if retired

4/03 terms and
conditions flyer
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Bank of America | Loans and Home Buying | Borrowers Protection Plan®

Bankof America E

e — | g
Loans & Home Buying |

Overview

Apply Now

Check Your Application
Manage Your Loans
Loan Choices

Mortgages

Home Equity Loans & Lines
of Credit

Auto Loans

More Loans

Borrowers Protection Plan
Learning Center

Homes & Communities

http://www.bankofamerica.com/loansandhomes/index.cfm?template=Ilc borrowers protectio...

Page 1 of 2
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Borrowers Protection PIan®

Give your family a valuable gift in the event of a sudden job loss or disability - time to recover.

What is Borrowers Protection Plan?

Borrowers Protection Plan is an optional feature of your loan that can provide peace of mind di
times - like an unexpected job loss or disability. Borrowers Protection Plan will cancel your mor
and interest payment for up to a total of 12 months’ if you lose your job through no fault of you
unable to work due to illness or injury.2 Borrowers Protection Plan helps eliminate the worry of
loan payment or jeopardizing your credit rating.

Please note: Borrowers Protection Plan is only available on loans with a monthly fixed paymer
available prior to loan closing.

Benefits of protection

« Affordable. Decide what you and your family need and we'll help make it affordable. Y
convenient monthly payments and get built-in savings if you purchase more types of pr
choose joint protection on the same loan. Better yet, Borrowers Protection Plan is not fi
monthly fee added to the loan that can be cancelled at any time.

- Easy to obtain. Take advantage of our convenient purchase process. There are no he
requirements or medical exams and any size loan qualifies.

= Supplemental benefits. Your monthly benefits will not be reduced because of other st
unemployment benefits or disability income you may receive. And if you should die in a

your loan balance will be canceled, freeing up other resources to take care of your fami

Three protection packages
You can choose one of three protection packages:
= Involuntary unemployment and disability protection

« Involuntary unemployment protection
« Disability protection

Select the combination that offers you and your family the protection you need. All three packa
Accidental Death protection and are available on a single or joint basis?:
« Involuntary unemployment protection cancels the monthly principal and interest pay

to a total of 12 months’ if you lose your job through no fault of your own.
- Disability protection cancels the monthly principal and interest payment for up to a tof

months if you're unable to work due to illness or injury.2

Are your current benefits enough?
Ask a Bank of America representative about Borrowers Protection Plan when applying for your

« Prequalify to buy a home **

« Prequalify to refinance ¥»

= Apply now for fixed-rate option on a home equity line of credit *»
=  Apply Now for a Home Equity Loan ¥

+ Apply Now for an Auto Loan »»

Borrowers Protection Plan will cancel your monthly principal and interest payment for up to a total of 12 months durin
the first 10 years of a longer term loan, whichever is shorter.

2Certain exclusions and restrictions may apply. Specific details can be found in the addendum.

3Certain exclusions and restrictions may apply. Benefit is limited to a death resulting from an accident only.

4/30/03



Bank of America | Loans and Home Buying | Borrowers Protection Plan® Page 2 of 2

Borrowers Protection Plan is not insurance. It's a debt cancellation contract between Bank of America and you. Wheth
purchase Borrowers Protection Plan will not affect your application for credit, or the terms of any existing credit agreen
have with the bank.

Home « Locations * Contact Us * Help * Site Map * Sign In
Personal * Small Business « Corporate & Institutional « About Bank of America
Privacy & Security « Careers

Bank of America, N.A. Member FDIC. Equal Housing Lender f=} Ofcial Sparsics 2000
© 2003 Bank of America Corporation. All rights reserved. LS. Sy

http://www.bankofamerica.com/loansandhomes/index.cfm?template=Ilc borrowers protectio... 4/30/03



Bank of America | Credit Cards | Cardholder Security Plan

Bankof America
.

Overview

Choose a Card

Add a Feature
Mini Card
Photo Expressions
Cardholder Security Plan
Verified By Visa
Photo Security

Apply Now

Check Your Application

Manage Your Card

Frequently Asked
Questions

Page 1 of 1

Cardholder Security Plan™

Enroll in an optional plan that can credit the minimum payment due on
your credit card account when you can't.

Benefits
The optional Cardholder Security Plan can credit up to 12 monthly
benefit amounts to your credit card account in the event of your

« Total disability
« Involuntary unemployment
« Unpaid family leave of absence

It can also credit a benefit amount equal to your outstanding credit card
balance on the date of loss up to $10,000 in the event of your
accidental death.

Cost

The monthly program fee is $.75 per $100 of your monthly outstanding
balance and is automatically billed to your account. If you have no
monthly outstanding balance on your statement, there's no charge.

Request the Cardholder Security Plan

« If you don't have a Bank of America credit card, apply for a
card now and request the Cardholder Security Plan.

« If you already have a Bank of America credit card, call
1.888.668.6938 to request or learn more about the Cardholder
Security Plan.

Home -« Locations * Contact Us « Help « Site Map * Sign In
Personal « Small Business * Corporate & Institutional < About Bank of America
Privacy & Security « Careers

Bank of America, N.A. Member FDIC. Equal Housing Lender =¥
© 2003 Bank of America Corporation. All rights reserved.

Home -« Locations * Contact Us « }

Compare Cards

=

Choose and compare ¢

Help me choose

Cficial Sparmcs 2000
5. Clympie

http://www.bankofamerica.com/creditcards/index.cfm?template=cc features security plan 4/30/03



Discover® Card: Credit Protection

DISCCVER

FINAMCIAL SERYICES

=
Home

Apply for a Card

Account Center

Cashback Bonus
Award

ShopCenter

Special Events
and Promotions

Customer Service

Products and Services
Credit Protection
Card Registration
Credit Report

Accident Protection

Health Care
Discounts

Other Financial
Services

About Discover
Financial Services

Student Center

Information for
Merchants

http://www.discovercard.com/discover/data/products/credit protection.shtml
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Lag Im o Your Account b=

Brokerage | Savings

Apply Here H

(<O LT P Parsonal Loans | Home Loans

Products and Services

Insurance

Credit Protection

If you are already registered, log in
to enroll.

LOG IN AND ENROLL

Discover® AccountGuard®—
Protection from the Unexpected

Get Peace of Mind When You Need it
Most

Discover® AccountGuard® protects
your Discover Card Account by placing
your monthly payments on hold when
you or your joint Cardmember
experience:

* Involuntary unemployment

« Disability due to accident or iliness

» Unpaid, employer-approved leave of
absence

Not registered for the Account
Center? Sign up today. You can
enroll for Discover AccountGuard
online. Look for the links on the
Account Summary page.

REGISTER AND ENROLL

See Discover AccountGuard

Important Information for complete
details.

No Payments, Charges or Fees

With optional Discover AccountGuard,
you will make no payments to your
Discover Card Account for up to 24
months (3 months for unpaid employer-
approved leave of absence). During
this time, your Account will have:

« No minimum monthly payments

* No finance charges

« No overlimit fees

* No late fees

« No monthly Discover AccountGuard fees

When your Account is on hold you will not be able to use your Discover
Card.

Pay Nothing When Your Balance is Zero!

When you protect your Account with Discover AccountGuard, you pay
only 79¢ per $100 of your outstanding monthly balance, conveniently
charged to your Discover Card Account. There is no cost for Discover
AccountGuard if you have a zero balance on the last day of your billing
period. You may cancel your Discover AccountGuard option at any time
and Discover AccountGuard comes with a 30-day money-back guarantee.

To enroll by phone, please call 1-877-737-1931.
Site Map | Help

© 2003 Discover Bank, Member FDIC
A Morgan Stanley Company

4/30/03



Discover Personal Loans: Discover Credit Protection Important Information Page 1 of 2

DISCOVER o DISCOVER

FIMANCIAL SERVICES Credit Cards Brokerage | Savings

Discover® Credit Protection Apply for a Card [

LR Home Loans | Insurance

Personal Loans

Apply for a Loan Important Information

Payment Calculator Discover® Credit Protection is an optional provision of your Discover®

About Our Loans Personal Loans Agreement. This protection is available to any person
. who is contractually liable under your Loan Agreement and named on the
Automatic Payment Notification of Enrollment form. The monthly fee is based upon your

original loan amount and costs $0.39 per $100. Upon your Involuntary

- . Unemployment, Disability or Leave of Absence (each, a "Covered
Credit Protection Event"), you will be entitled to a period of time when you do not need to
make scheduled monthly installment payments and will not have any
additional finance charges, late fees, or Discover Credit Protection fees
applied to your Loan Account. However, scheduled monthly installment
payments will resume when benefits have ended and your loan term will
be extended for the number of monthly installment payments for which
you received Discover Credit Protection benefits. Discover Credit
Protection is not insurance and will not pay off any of your balance.
Discover Credit Protection is not required to obtain or retain a
Discover Personal Loan and your decision to enroll in Discover
Credit Protection is not a factor in our credit decision.

Discover

Discover Card Home

Benefits:

Benefits are provided for "Involuntary Unemployment"—a total loss of
salary or wages as the result of your loss of employment due to layoff;
general strike; lockout; or involuntary termination of employment by the
employer (excluding termination for willful or criminal misconduct). You
must qualify for state unemployment benefits or register for work at a
recognized employment agency. You do not qualify for Involuntary
Unemployment benefits due to Involuntary Unemployment commencing
prior to your enrollment in Discover Credit Protection.

Benefits are also provided for "Disability"—an accident or illness that
prevents you from performing the material and substantial duties of your
job or, if you are retired or are otherwise unemployed, that would prevent
you from performing the material and substantial duties of any and all
jobs. You must be under the continuous treatment of a physician. You do
not qualify for Disability benefits due to: (a) childbirth; (b) normal
pregnancy; (c) intentionally self-inflicted injuries; (d) Disability during the
first 8 months of Discover Credit Protection arising from an accident or
illness that caused you to consult with a physician or seek medical
treatment within 6 months prior to enrolling for Discover Credit
Protection; or (e) a Disability commencing prior to your enroliment in
Discover Credit Protection.

Finally, benefits are provided for "Leave of Absence"—your employer-
approved absence from employment without pay: (a) to care for a new
baby, a new adopted child or an incapacitated member of your
immediate family; (b) as a result of your recall to active military service;
or (c) as a result of an event giving rise to the declaration of a federal
disaster area where you reside or are employed. You do not qualify for
Leave of Absence benéefits if your leave is due to an event that begins
prior to the time you enroll in Discover Credit Protection.

http://www.discoverpersonalloans.com/discover/data/ploans/creditprotection info.shtml 4/30/03



Discover Personal Loans: Discover Credit Protection Important Information Page 2 of 2

Generally, benefits for a Covered Event commence for the monthly
installment period in which we determine that you have provided
satisfactory evidence that the Covered Event has continued for 30
consecutive days (there is no waiting period for Leave of Absence
although you must be enrolled for 30 days prior to receiving benefits) and
continue for up to a total of 24 monthly installment periods (3 monthly
installment periods for Leave of Absence) or until your Covered Event
ends, whichever occurs first.

Limitations on Benefits:

There are important limitations on Discover Credit Protection benefits.
You must notify us as soon as is reasonably possible after the start
of a Covered Event because you can never receive any retroactive
benefits under Discover Credit Protection. You will not qualify for
benefits if your Loan Account is delinquent for at least 60 days when we
review your application for benefits. You may not obtain benefits for
Involuntary Unemployment or Leave of Absence if you are retired,
self-employed, employed by a member of your household, or
employed for too short a time or for too few hours.

Additional Information:

Further limitations and details are set forth in your Discover Credit
Protection Terms and Conditions, which will govern in the event of any
inconsistency with this Important Information. Upon enroliment, you will
be mailed your Discover Credit Protection Terms and Conditions. We
may change the Discover Credit Protection terms and either you or we
may cancel Discover Credit Protection at any time. However, no such
change or cancellation will reduce the benefits you are already receiving
at the time of such notice. If you cancel within 30 days of your enrollment
date, we will refund your Discover Credit Protection fee.

Please use your browser's "Back" button to return to the previous
page.

Discover Personal Loans Privacy Policy

© 2003 Discover Bank, Member FDIC
A Morgan Stanley Company
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It pays fe DISCOVER
Brokerage | Savings

Ju—

L [T - Parsonal Loans | Home Loans
Products and Services

Insurance

Credit Protection

Discover® AccountGuard® Important Information

Discover® AccountGuard® protection is an optional provision of your
Discover Cardmember Agreement. This protection is available to any
person who is contractually liable under your Discover Card Agreement
and named on the Notification of Enroliment form (individually or
collectively "you"). The fee is based upon your total balance (excluding
Discover AccountGuard fees) at the end of each monthly billing period
(including any partial monthly billing period at the beginning of your
enrollment) and costs $0.79 per $100. Upon your Involuntary
Unemployment, Disability or Leave of Absence (each, a "Covered
Event"), you will be entitled to a period of time when you do not need to
make minimum monthly payments and will not have any finance charges,
late fees, overlimit fees, or Discover AccountGuard fees applied to your
Account. Discover AccountGuard is not insurance and will not pay
off any of your balance. Discover AccountGuard is not required to
obtain or retain a Discover Card and your decision to enroll in
Discover AccountGuard is not a factor in our credit decision.

Benefits

Benefits are provided for "Involuntary Unemployment"—a total loss of
salary or wages as the result of your loss of employment due to layoff;
general strike; lockout; or involuntary termination of employment by the
employer (excluding termination for willful or criminal misconduct). You
must qualify for state unemployment benefits or register for work at a
recognized employment agency. You do not qualify for Involuntary
Unemployment benefits due to Involuntary Unemployment commencing
prior to your enrollment in Discover AccountGuard.

Benefits are also provided for "Disability"—an accident or illness that
prevents you from performing the material and substantial duties of your
job or, if you are retired or are otherwise unemployed, that would prevent
you from performing the material and substantial duties of any and all
jobs. You must be under the continuous treatment of a physician. You do
not qualify for Disability benefits due to: (a) childbirth; (b) normal
pregnancy; (c) intentionally self-inflicted injuries; (d) Disability during the
first 6 months of Discover AccountGuard protection arising from an
accident or iliness that caused you to consult with a physician or seek
medical treatment within 6 months prior to enrolling for Discover
AccountGuard; or (e) a Disability commencing prior to your enroliment in
Discover AccountGuard.

Finally, benefits are provided for "Leave of Absence"—your approved
absence from employment without pay: (a) to care for a new baby, a new
adopted child or an incapacitated member of your immediate family; (b)
as a result of your recall to active military service; or (c) as a result of an
event giving rise to the declaration of a federal disaster area where you
reside or are employed. You do not qualify for Leave of Absence benefits
if your leave is due to an event that begins prior to the time you enroll in
Discover AccountGuard.

4/30/03



Discover® Card: Credit Protection Important Information Page 2 of 2

Generally, benefits for a Covered Event commence for the billing period in
which we determine that you have provided satisfactory evidence that the
Covered Event has continued for 30 consecutive days (there is no waiting
period for Leave of Absence although you must be enrolled for 30 days
prior to receiving benefits) and continue for up to a total of 24 billing
periods (3 billing periods for Leave of Absence) or until your Covered
Event ends, whichever occurs first.

Limitations on Benefits

There are important limitations on Discover AccountGuard benefits. You
must notify us as soon as is reasonably possible after the start of a
Covered Event because you can never receive any retroactive
benefits under Discover AccountGuard. You will not qualify for benefits
if your Account is seriously delinquent when we review your application
for benefits. You may not engage in any extraordinary use of your
Account after the beginning of a Covered Event and may not use your
Account at all after applying for or obtaining benefits, unless benefits are
denied. You cannot obtain benefits for Involuntary Unemployment or
Leave of Absence if you are retired, self-employed, employed by a
member of your household, or employed for too short a time or for
too few hours.

Additional Information

Further limitations and details are set forth in your Discover
AccountGuard Terms and Conditions, which will govern in the event of
any inconsistency with this Important Information. We may change the
Discover AccountGuard terms and either you or we may cancel Discover
AccountGuard at any time. However, no such change or cancellation will
reduce the benefits you are already receiving at the time of such notice. If
you cancel within 30 days of your enrollment date, we will refund your
Discover AccountGuard fee.

Please use your browser's "Back" button to return to the Discover
AccountGuard enrollment page.

Site Map | Help

© 2003 Discover Bank, Member FDIC
A Morgan Stanley Company

http://www.discovercard.com/discover/data/products/credit protection info.shtml 4/30/03
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It pays fe DISCOVER
Brokerage | Savings

Apply for o Card E

Personal Loans

Protection You Can Use

Apply for a Loan

Get Peace of Mind When You Need It Most
Discover® Credit Protection safeguards your
Discover Personal Loan Account by placing
your monthly installment payment on hold
when you experience:

* Involuntary unemployment

Payment Calculator
About Our Loans
Automatic Payment

Discover

Enroll in Discover®
Credit Protection
Today

If you are planning to apply for

a Discover® Personal Loan
and want to request Discover
Credit Protection when you
apply, just check the "yes" box
on Step 3.

Credit Protection

Discover Card Home

http://www.discoverpersonalloans.com/discover/data/ploans/creditprotection.shtml

« Disability due to accident or iliness
* Unpaid, employer-approved leave of
absence

App|y tor a Loan

If you already have a Discover
Personal Loan, just sign up by
calling us toll-free at
1-800-473-3395.

No Payments, Charges or Fees

With optional Discover Credit Protection, you
will make no payments to your Discover
Personal Loan Account for up to 24 months
(3 months for unpaid employer-approved
leave of absence). During this time, your
Account will have:

* No monthly payments

* No additional finance charges

* No late fees

* No monthly Discover Credit Protection fees

For complete details, please
see Discover Credit Protection

Important Information.

Low Cost Protection

When you protect your Personal Loan Account with Discover Credit
Protection, you pay only 39¢ per $100 of your original loan amount, which
is conveniently added to your scheduled monthly installment payment. For
example, if your Discover Personal Loan was issued for $5,000, your
Discover Credit Protection fee will only be $19.50 per month!

Plus, if you're not completely satisfied, you may cancel your Discover
Credit Protection option at any time. Cancel within the first 30 days and
receive a full refund.

Discover Credit Protection is not insurance and will not pay off any of your balance. Discover
Credit Protection is not required to obtain or retain a Discover Personal Loan and your decision
to enroll is not a factor in our credit decision.

© 2003 Discover Bank, Member FDIC
A Morgan Stanley Company
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Michael J. Barrett, President
Chase Manhattan Bank U SA, National Association

P.S. You must respond by June 30, 2003 (o get this low 0% introductory APR
on balance transfers. To apply, mail the form below, call 1-888-381-6868 or visit
our webhsite at www.mychaseplatinum.com. Don’( miss out — do it today!

*See reverse for Disclosures regarding rates, fees and additional costs and other
information for this offer.

WZ.6538947300
FILL OUT, DETACH PART BELOW AND MAIL IT BAGK IN THE ENCLOSED ENVELOPE ATPX TSGALT-97

CaLL ToiL Free 1-888-381-6868 anp Use Your INVITATION CoODE WZ6538947300
OR COMPLETE THE INVITATION CERTIFICATE

r- Visa Platinum Offer Expires: jJune 30, 2003 Birmny Bimbaum
1701 S. 2nd St., A

The following information s necessary prior to opening your account. PLEASE USE A BLUE OR BLACK BALLPOINT PEN,

e

"You need not include alimony, child support, or separate maintenance income if yout do not want such income to be considered. -
Yes! I want to help protect my credit rating. Please enroll me in the Chase INITIAL HERE FOR OPTIONAL  DATE

Employer’s Name Payment Protector Plan. | have read and understand the offer as described  pAYMENT PROTECTOR
on the reverse side. / acknowledge that the purchase of the Chase Payment
; Protector Plan is not required to obtain credit and my decision whether to
. . purchase is not a factor in Chase's credit approval, | understand that
Business Phone enroliment is optional and I may cancel at any time,

If you would like an additional card in another name, print name below.
Mother’s Maiden Name First Middle Initial Last

Exact Amount to be Paid and Transferred
to ray off your outstanding i
balances at a low fixed
el
APR of just 0% Account Number
You cantransfer two balances to 2
your new Visa Platinum.*

WZ6538947300 0825033564 PZ-214305-006380

Complete this form today ) Account Number

Exact Amount to be Paid and Transferred

-

* See reverse for Disclosures regarding rates, fees and additional costs and other information for this offer,



C DISCLOSURE
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NEYITCE: You agreo th

alvie niay obtain and nse consmner eredit m»mh and exchange cwdil information in connection \\nh this offer and ay vpdate, renewal or extension of credit we ray extend m)(m

or for 1 husiness purpose !’\u U request, we will inforan you whetlor any credit repott was vequested and. if so, the name and address of the consume reporting Ag,(*uuwhl(himlm wed the
o it W( may shiave pesonat ol account information about you with owr affiliates for the parpose of marketing o you their producis and services l(imimg hanking, instrance and

investinent prodiscts
YOU O of] Wi, ru[pm
{"you do not ¢
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woseill cousidder vour sesponse for o Chase Visa Platinon with Elite Pricing, You ageee that we seserve the vight, based upon our evaluation of information furnished by
i with Presium Pricing account or s Cliase Visa Pl with Standard Pri count, with mupluummmuw helow, with a credit ling that niay be s low
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il f\ Yoi st me“ id permanent torme addvess wiihin the 50 Vnited Staies or (he District of Colim with adds outside this market area, inehuding addresses in 115, terrilories,
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ihis offer is subject 1o the ferms specified in, aind such e sibject 1o change as provided in. the vyour cand. e Cardmember Agreement containg a binding
arbiteation provision shich may alfect vour vights (0 0o 1o conrt, including vour et o ¢ Ly drial or vour right 1 4»[wwu>u m a0 tion or similar proceeding Paynients may be applied, by Chase
it sole diserelion, w promotional rate balances (ke redue M rate Balinee Fransfers o other reduced yate offersy hefore standand rate halanees, ’

Staie faws require the following not California ¢ Maryied applicants way apply for separate crodit, Hew York Residents: May contact the New York State By ln}\mg )opumwn a
1-600-518-8860 10 obfain a con memrxﬂrmg mmm i rates, fees and prace periods. Gl feside [hie Ohio Ly againsf diserimination requires that all creditors niake eredit equally available to
all exeditworthy customers, and that ceedit roport g age maini ties ciedit histories on each fndividual apon nrmrsi The Ohio Civil Rights Commission 1(]11111115(15(01nph wice with this L.
Marpied W msm l{('f«uicms: Noprovision of any marital property agreement, unitaieral staienient, or courl m(k' Am)\\m” 1 il p]r)pu[\ will adversely atfect a creditor's inferests unless prior o

the time credit is
YOUT SP0LSe witliin l; days L(
sin bw

SATURES AND SERVICES SUMMARY: Some cand features and sorvices e o iid

wnderwriters and sappliers of these services are subject fo changg, Gand featuses and services

s nished with a copy of e agreoment,
hase Manhattin Bkt

dlemnent o mul order or has actual knowledge of the provision. [ addition, yon must send us the name and address of
A, National Asociation, 1O Ty 1500 0, Wiliminglon, Defaware 198505006, 50 that we ¢ 'm pm\uk vour sponse with o disclosure required under

A by dndependent suppliers who assnme full respon xlhml) for their f)mw s, The availability, scope,
have some restrictions, exclusions and Hinit mom Full details will be provided when you become a cardimember,

Dhaily andd transaction Hiiis apply to AT,

BALANCE TRANSFER DISCLOSURRS: You agree to allow approximtich 30 days for s fo process vour uxlmnw and transfor he halanee(s) w w) I Chase account. Please continue to make at

least the minimum payments on vour other credit car I il e notify vou that the halanecs have heon transfernad. Chase i wl responsible for fees and {in arges ineurred by vou prior o your balanee

h(mv n,umtmnd o ( ase, Pavinent of Hw amount(s) anthorized by vou niay or may notsatisty any outstanding halance(s) on the designaed Aurmm You will continue {0 be responsible for any

bhalane s I the event that your rejuiest{ () wseeer] e amount of vour eredit fine, the Lk will il your requests o numeric order as listed in your response, may decline 0
md/or vy e e one fequest i a partial amannt, Chase will limil iotal o anots 1o 5250 Tess than your fotal eredit fine in order to leve part of your Jine available

BEEnt upon approve by the Lok and o plof complete, legible balanee transfor requests. Your halanee tea sfer tequest may ot be vsed o make payments

equests bo cashor o yoursell cannot be processed. by e ovent e establish a Chase Visa Platinum with Standard | >ricing account for you, halance transfer vequests

fowstid mounts vou owe Chas
cannot he processed
PINELITET

SUMMARY OF TERMS:

,@ }lAv\,“ e ) = D0 . 249/ .
nnal Percent; 150 Ral Preferred Pricing é}gzi‘ﬁ%m Hite Pricing, or 19, /P//) r Premium Pricing ()rlg.z/f/%/)for

(APR) for Purchases ; 1 o
Standard Pricin 18

Othes APRSs I’z‘o’{c;‘fu,] Pric‘nw‘ Bl u |< e !ru slers: For £liie iPmm i Pricing, Fixed 0.00% introductory rate (rom account
opening throngh August Thereafler, <) ’/;% Llite Pricing, or 13.24% for Premium Pricing,

Cash /\dv*uw(sx !*).‘)‘)‘/’/, for | ]i e and Premiuin Pricing, or 23.99% for Standard Pricing,
Non-Preferred Pricing - Salance Teansters and Gash Advances: Up to 24.24%.

Your /‘\!’2% iy \*m*v

Proferred Pricine’ - Putchases and Balaice Tanslors: For all purehases from accoun >p<‘nmﬂ and for both

oulstanding and new balance transte ""Lf fer Avgus! M/l for accounts wit lk ilite Pricing, | hm{ i s determined monthly by ad 11157/19()/0 (or 8.99% for
accounts with Premium Prici i) tothe Prive mu:‘ or all prrchases fron account opening for accounts with Standard Pricing, the rate is determined
monthly by adding 14.99% to the Prime Ra

s Tor accoumits with Blite 14? i’mx‘ i Pricing, the vate is determined monthly by adding 14.99% (or 15.99% for accounts with

ng) o the Pritme Rale (ot legs than ‘} 99% or 23.99%, espectively).

Non-Preferred Pricine ~-}’u,r<:éwztsusa Batbanee Transtors and Gash Advances: The vate is determined monthly and is np to the Prime Rate plus 19.99%.

Grace Period for . | Transaction Fee for 5‘«60 each cash advance
g N e | A

Repayment of the Not Jess than 20 days Cash Advances ($5 minimum)

Balance (or Purchases

Method of Computing the | Average Daily Balanee No fee from :u:‘nnmpming
Bedanee for Purchases (including new purchases) Teansaction Fee for through August 2004. Thereafter,
) T Balanee Teansfers $50 per transaction unless <)1,]1erw13<;'

Annaal Fee None disclosed to you in writing,

%/iﬁ nimum Finance $.50 (i atinance charge is imposed) 515 f:()l" a [5511 dnee “[" (0 $150.00;
harge for Purchases ‘ N $2‘) !or a4 Balance of $150.01 U)l()
: ).00; $35 for a lm]'tncm)]
$] }( () )0.01 or greater (“Balance”
means l’wwous Balance on
statement that shows the late fee);
and %‘”S’a when Non-Preferred rate is

§29; o 535 when Non-Preforred raie ity effect on monthly statement.
is i effect on monihly statement.

11 s ‘W‘”M M‘ feos or Poreign Curency Transactions, 2% | | Late Payment Fee

of the um\( viod fransaction 4monnt,

Over the Credit Limit Fee

"Any promotional rafe may change fo your regular Preforred I vicing rate i any mininm |mynwnl on yolu A((olml was past due. Any 1)10111()11()11‘11
raie or repular Preferred !’n\muf ¢ may change o your Not-Prg forred raie if any loan or account of vours with us or your other creditors was
past due, your Account was overlimit or any mmni onyour Account was retarned unpaid. All vate ¢ hanoes effective as of your last Statement

s i
(‘.I()&in;gl)w. , or monl
“Phe Prime Rate nsed to deterniine vour APR is the hivhest eate published in 7he Wl Street Joursed on the Tast husiness day of the prior month.

Other fees may apply.
Chase credit cards are issted by Chase Manbattan Bank USA, Natioual Associalion



Citi® Acceptance Form

citi

Please see back of letter for the Citibank Disclosures, which include rates, fees, and other cost information.

Social Security Number Home Phone No. with Area Code

P o with Area C , > Al :
Business Phone No. with Area Code Mother's Maiden Name/Security Password
Use letters only. Rer 7 this conj il pass
10 ensure proper identification when you call.

Date of Birth Jour Annual

Years Ay Current Residence

Current Dlease check one. Other

Address Own Home Rent Other  Household +
Income™

Years At ](;)lc?upa‘?oi e (if 2pplicable) Total Annual

Curreny Dleasc check one (if zpplicable). Househfld

Job Self-Employed Retired Income

Position

Existing Accounts Please check chose that apply. Be sure to specify Bank/Other Instirution name.

Money Market/ . .

Investment Accounts: Yes No Gitibank  Other:
Checking Account: Yes No Citibank Other:
Savings A /

2vings Accoun Yes No Citibank Other:

CDs/Treasury Bills:

By signing below, I certify that I have read the Citibank Disclosures and agree to and meet the Terms and
Conditions of Offer on back of letter.

Signature Date

1 would like a second card at no additional cost. (Print the full name of the family or household member.)

Name on Phone Bill

E-Mail Address: Include full address with punctuation. Example: jdoe@citi.net
If you provide an e-mail address, we may use it to contact you abous your account. We may also use your e-mail
address to send you information about products and services you might find useful.

136711043

BIRNY BIRNBAUM
1701 S. 2ND ST. APT. A.
AUSTIN, TX 78704-3441%

To get your 0% APR on balance transfers, call
1-888-997-9100 by May 15, 2003 to apply.

Citibank is allowed by law to share with its affiliates any information about its
transactions or experiences with you. Unless otherwise permitted by law, Citibank will
not share among its affiliates any other information that you provide or that it gets from
third parties (for example, credit bureaus), if you check here

Yes, I want to help protect my credit card account by enrolling
in Credit Protector which includes a 30-day Free Trial. By providing my inidials,
1 certify that 1 have read A Summary of the Credit Protector Program on the enclosed
insert and T want to purchase this OPTIONAL account program. For cach month’s
protection, bill my account the fec of $0.69 per $100 of the New Balance shown on
my billing statement for the previous billing period. T may cancel at any time;
enrollment is not required to obtain credit.

PRINT INITIALS

= 4TMULLY3303MPOOAPDN NA3C3H

CAA 0L 1171198



If we don't follow these rules, we can't collect the first $50 of the questioned
amount, even if your billing statement was correct.

Special Rule for Credit Card Purchases.

It you have a problem with the quality of property or services that you purchased
with & credit card, and you have tried in good faith to corract the problem with
the merchant, you may have the right not to pay the remaining amount due on
the property or services. There are two fimitations on this right:

* You must have made the purchase in your home state or, if not within your
home state, within 100 miles of your current address; and

« The purchase price must have been more than $50.

These timitations do not apply if we own or operate the merchant, or if we mailed
you the advertisement for the property or services.

A SUMMARY OF THE CREDIT PROTECTOR PROGRAM

Crecit Protector is an optional feature that modifies the terms of your Card
Agreement with Citibank (South Dakota) N.A, and your enroliment is not
required for the extension of credit. in return for a monthly fee, we will defer or
credit your total outstanding baiance or credit your purchase or cash advance
minimum due, as shown on your billing statement, on your Account.

WHAT ARE THE BENEFITS? Job Loss/Short-Term Disability: We will defer
the total outstanding balance on your Account for up to a maximum of 24 con-
secutive months. Long-Term Disability/Accidental Death: We will cancel the
total outstanding balance as of the date that the initial hospitalization or short-
term disability is approved, or the date of death, up to $10,000. Family Leave:
We will defer your fotal outstanding balance on your Account up 0 a maximum
of 3 consecutive months. Hospitalization: We will defer your total outstancing
balance on your Account for 1 month. Military Reserve or Guard Call to Duty:
We will defer your total cutstanding balance on your Account for the entire time
that you remain on active duty. Disaster Relief: We will cancel your purchase or
cash advance minimum due, as shown on vour bifling statement, for 3 consecu-
tive months. Life Event: We will cancel your purchase or cash advance minimum
due, as shown on your billing statement, for 1 month.

HOW AM I ELIGIBLE? If you, the cardmember (or any person in your household
who is the highest wage earner) experiences any of these covered events, your
Account will be eligible for protection. You must be enrolled in Credit Protector
before the date of the covered event and, except for accidental death, at the time
you notify us of the covered event. Job Less: You (1) must be empioyed (working
at least 30 hours a week, or 15 hours a week for full-time college students, in
employment considered to be permanent, and not employed by a member of
your family) for at least 90 days preceding the job loss, (2) qualify for state
unemployment benefits, and (3) register for work and then remain so registered
at a recognized employment agency to receive continuing benefits. If you are
self-employed you can stil be eligible for benefits, Short-Term Disability: You (1)
must become sick or be accidentally injured, (2) are unable to perform your
normal duties for at least 30 consecutive days, and (3) are under a physician's
care for the injury or sickness for those 30 days and for as long as the injury or
sickness continues. Long-Term Disability: You must be sick or injured and not
able to perform the duties of any occupation, and that because of sickness or
accidental injury you have qualified for 24 consecutive months of Credit Pro-
tector short-term disability benefits. Hospitalization: You are admitted to and
you stay in a licensed hospital for at least one night, and a physician directs your
hospitalization and care. Family Leave: You must be absent from full-time
employment with your employer's approval, without pay, for the birth/adoption
of a child or chronic sickness of a family member. Accidentai Death: You die as a
result of accidental injury, and the death occurs within 90 days of the injury.
National Disaster: You must be directly impacted by a declared federal disaster
- 5 -

within the United States, and you suffer a loss of at least $500 or you miss at least
5 consecutive days of work. Life Events: You or any member of your househoid
living with you, gets married, gets divorced, gives birth to or adopts a child, pur-
chases a new home, moves to a new residence, or enters for the first time an
accredited college or graduate school. Military Reserve or Guard Call to Duty:
You are called to active duty in a United States military reserve or guard unit for at
least 31 consecutive days.

WHAT ARE THE LIMITATIONS AND EXCLUSIONS? General: You cannot use
your Account for purchases or cash advances if we defer your total outstanding
balance (including automatic or pre-arranged charges), but finance charges and
fees will not accrue. However, if we cancel any part of your debt you may
continue to use your Account, and finance charges will continue to accrue. You
must not be currently receiving Credit Protector benefits on your Account for a
covered event. Exclusions: You will not be approved for benefits if the event is a
result of the following: Jeb Less - If you voluntarily forfeited employment income;
resigned; retired; became disabled through sickness, iilness, disease, accident,
injury, or pregnancy; ended a seasonal occupation; were terminated from empioy-
ment because of willful or criminal misconduct; ended a military tour of duty; or
reached the scheduled termination or expiration of an employment contract;
Short-Term Disability/Hospitalization ~ if the disability or hospitalization resul-
ted from intentionally self-infiicted injuries; Family Leave - If you are self-em-
ployed, employed by another member of your household, retired, or a member of
one of the United States military branches; Accidental Death - If the death results
from an injury that occurred before you enrolled in Credit Protector. For Life
Event benefits, you are only aliowed one benefit per year. You are only allowed
one Long-Term Disability benefit per protected person. As requested, you must
provide proof of eligibility and proof of the covered event.

HOW MUCH DOES IT COST? Credit Protector is available to you at no cost for the
first 30 days, during which time you are entitled to benefits. You may cancel during
the free trial and you will not be billed. Following the 30-day free trial period, we
calculate the fee for each month's protection by multiplying $.69 per $100 of the
New Balance shown on your billing statement for the previous billing period.
Unless you cancel, this fee will be charged to your enrolled credit card each monith.
If you make 84 payments of the monthly Credit Protecter fee with no activation of
benefits, we will no longer charge the monthly fee.

HOW IS IT CANCELED? You can cancel at any time simply by caliing
1-888-592-7344 or in writing to Credit Protector, at P0. Box 1507, Fort Worth, TX
76101-9904. We may cancel your enroliment for any reason, but we will provide
you with written notice of cancellation.

HOW DO | REQUEST BENEFITS? We must be notified of the covered event no
later than 180 calendar days after the covered event occurs; and we must receive
proof of job loss, short-term disability, hospitalization, family leave, life event,
nationa! disaster, and military reserve or guard call to duty, within 30 days of the
date you notified us of the event, or within 180 days for long-term disability and
accidental death. To request benefits, simply call 1-888-592-7344 or write to us
at PO. Box 901016, Fort Worth, TX 76101-2016. You must provide proof as
requested, for eligibility and of the covered event.

For further questions please contact us at 1-888-592-7344. Please refer to the
Credit Protector Terms and Conditions provided in the Credit Protector Weicome
Kit for a full explanation of each of these conditions and exciusions.

Your Card is issued by Citibank (South Dakota), N.A.

Credit Protector is not available in MS and AL.

P
C l t I ©2003 Citibank (South Dakota), N.A.

Citi, Citibank and Citi with Arc Design are registered service marks of Citicorp.

A member of citigroug. R-PN33-01

INITIAL DISCLOSURE STATEMENT

Please read this Initial Disclosure Statement (“Statement”) and the terms of the
enclosed promotional offer and keep them for your records. If you are approved
for credit, you will receive a Card Agreement with your card.

To simplify this Statement for you, the following definitions will apply. The words
you, your, and yours mean all persons responsible for complying with this State-
ment or the Card Agreement, inciuding the person who applies to open the
account and the person to whom we address billing statements. The word card
means one or more cards or othar access devies, such as account numbers, that
we issue to permit you to obtain credit under this Statement or your Card Agree-
ment. The words we, us, and our mean Citibank (South Dakota), N.A,, the issuer of
the account.

How We Determine the Balance: The total ouistanding balance (the amount you

owe us) appears as the "New Balance” on the billing statement. To determine the

New Balance, we begin with the outstand i

ning of eact i

We add any purchases

credited as of that j period. We then add the appropriate finance charges and

fees and make other applicable adjustments.

Annual Percentage Rates for Purchases and Cash Advances:

i annual percentage rate for standard purchases by
ime Rate. As of February 1, 2003, the ANNUAL

ponds {o a

ndard advance rate will never
, the ANNUAL PERCENTAGE RATE

1 corresponds to 2 daily periodic rate of

le annuaipercentage rate divided by 365.
U.S. Prime Rate plus a margin, we

e pub-
) more
than one Prime Rate is published, e highest rate. If The Wall
Street Journa! ceases public r to publish the Prime Rate, we may use the
Prime Rate published in any other newspaper of general circulation, or we may
substitute a similar reference rate at our sole discretion. Any increase or decrease
ina variable annual percentage rate due to a change in the Prime Rate takes effect
on the first day of the billing period that beginsin the month directly following the
month in which we determine the Prime Rate. Subject to any promotional rate that
may apply, each time the annual percentage rate changes, we will apply it to any
existing balances. The annual percentage rates in effect and any subsequent
changes to them will appear on your billing statement. An increase in the variable
annua! percentage rate means you will pay a higher finance charge and perhaps a
higher minimum payment.

+ Please see the section entitled “Variable Annual Percentage Rates for Pur-
chases and Cash Advances” for details relating to how your rates may change,
including if you default under any Card Agreement that you have with us.

Variable Annual Percentage Rates for Purchases and Cash Advances: Your
annual percentage rates may alsc vary if you defauit under any Card Agreement
that you have with us because vou fail to makea payment to us or any other cred-
itor when due, you exceed your credit line, or you make a payment to us that is not
honored by your bank. in such circumstances, we may increase your annual per-
centage rates (including any promotional rates) on ali balances to a default rate of
up £ 19.99% plus the appiicable Prime Rate. As of February 1, 2003, the ma<imum
defauit ANNUAL PERCENTAGE RATE currently in effect is 24.24%, which corre-




International — at no additional cost to you. It’s an easy way 1o show your support, because when you
open an account, Amnesty Infernational USA receives $1 — and every time you use your Visa card to make
a purchase, Amnesty receives .50% of the sale at no additional cost.

(over, plcase)

Please see separate insert for important information ahout rates, fees and other costs.

Please fill out this form with black ink. Please use capital letters.
ARy TR R s AT A,

Your Signature . ~ Date
This form is not transferable and must be signed by the person to whom it s addressed.
Customer Verification: | certify that | am at least 18 years of age; that | have read
and a;l]reed to afl the terms, authorizations, and disclosures inchided with this form;
and that everything | have stated in this form is true and correct. | authorize First UsA
and the partrier named above to exchange information about me and my account(s).

{7 Envoli me in First Protect:" | understand that this is an optional
credit card payment deferral program. | have read and understand the
First Protect Program Summary of fees, features and exclusions as
described on the reverse side.

Your Initials x

6JHC Amnesty International

Invitation Number: 750306647157
Offer Code: 510

Mr. Bimy Birmbatun
P.0O. Box 5355T
Austin, TX
78763-5355
[V It you need to make any name or address corrections,
please check this box and make changes above.
OJHC vr 1510XX 750306647157

Good Unltil: Decermber 20, 2002

FOLD HERE
v

Social Securify Number Mother's Maiden Name (for securily purposes)  Date of Birth

Home Telephone Business Telephone No. of Dependents
(excluding self)

0 Residence (check one): yrs mos  Please Check if You Have:

Monthly Housing Payment L Rent [T own [ other Time at Present Address U Checking Account
["] Savings Account

00

Occupation/Position Gross Annual Household Income*

. ; . . o
*Alimony, chifd sypport, or separate maintenance income need not be revealed if you do not wish it
to be cJo/nsi ereg% a basis fgr repaying 1?775 ob//gan%n. 4

yrs mos

FEmployer Length of Time at Present Employer

E-Mail Address (optional) here, and we'll keep you informed of upcoming special values via e-mail.

BALANCE TRANSFER OQPTION Transfer the amount(s) shown from the MasterCard® Visa® Discover;’
American Express? or any store card account(s) listed below to my new account:

Amount Account Number (refer to credit card)

Amount Account Number (refer to credit card)

1 I YES! Please send the below authorized user a free additional card:

First Name Initial Last Name

T

TO11

A LAC25206
FOLD HERE




First Protect Program Summary

This optional program can help protect you and your family by deferring your
monthly payments if a covered event should occur.

Below is a summary of the program fees, features and
exclusions, which are in effect as of your enroliment date
in the First Protect program. Please refer to the First
Protect Terms and Conditions you will receive in the
enroliment package for a full explanation of each of these
features and exclusions.

First Protect Product Description:

First Protect is an optional feature of your Account. For a
monthly fee based on your average daily balance, First
Protect will temporarily defer your required Minimum
Monthly Payment and waive the Finance Charge on your
Account balance if the primary cardmember experiences
one of these covered events: Involuntary Unemployment,
Hospitalization, Disability, Leave of Absence or Divorce.
Involuntary Unemployment Feature - First Protect will
defer your monthly payments and waive finance charges
for up to 18 consecutive billing cycles, if the primary
cardholder becomes involuntarily unemployed or loses
salary income for at least 14 consecutive days. Exclusions:
Seasonal layoff or termination due to your willful or
criminal misconduct, unionized labor dispute, or lockout,
Qualifications: You must have been continuously
employed for at least 30 hours per week during the 90-day
period prior to the involuntary unemployment by someone
other than yourself or another member of your household.
You must also qualify for state unemployment benefits and
register for work at a state employment office or
recognized employment agency.

Hospitalization or Disability Feature ~ First Protect will
defer your monthly payments and waive finance charges
for up to 18 consecutive hilling cycles if the primary
cardmember is hospitalized for at least two consecutive

nights or becomes disabled for at least 14 consecutive
days. Exclusions: Intentional self-inflicted injuries or pre-
existing conditions.

Leave of Absence Feature - First Protect will defer your
monthly payments and waive finance charges during an
employer approved temporary absence of at least 14
consecutive days. The deferral period will have a maximum
length of 6 consecutive billing cycles. Qualifications: You
must have been continuously employed for at least 30
hours per week during the 90-day period prior to the leave
of absence by someone other than yourself or another
member of your household.

Divorce Feature - First Protect will defer your monthly
payments and waive finance charges for 4 consecutive
billing cycles if you file for divorce. Qualifications: To
qualify for a deferral, you must provide proof that divorce
papers have been filed with the appropriate court of law.
Request for a Deferral: You must notify the First Protect
Administrator within 90 days of (a) the fourteenth
consecutive day of your involuntary unemployment,
voluntary leave of absence, or disability, (b) the second
overnight stay of your hospitalization or (c) the date of the
filing of your divorce papers.

Cancellation Policy: Your enrollment in First Protect may
be cancelled at any time and for any reason.

First Protect Fees; The monthly fee for First Protect is §.79
per $100 of your average daily balance, up to $15,000.
This fee will be billed to your account and will be shown on
your monthly statement,

Please note that all other provisions of your Cardmember
Agreement will remain in full force.

First Protect is not available in all states. 09/13/01
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IRLPS TGRS LOCATIED TN A, €O, 5 D, 100, BL, A, 1L 10, T, 18, KY, WA, IS, IO, M5 MY, NH, NIV, NY, MD, OH, OR, PA, SC, SD, TN, LT, WA, VIV, W, Wy
The Chiargegard proiection deseribed below is available only io husinesses with primary addresses in one of the states listed above. Businesses with primary addresses in other states please refer to the Summary
Credit Saver Protection hetow for information about the credii protection plan available in your siate,*

SUMBIARY OF INGSURANCE COVERAGES

i TIORS, EXCLUSIONS, COSTS: Upon acceptance of your enrollment, you will receive your certificate(s) indicating your effective date. Eligibility, restrictio
and exclusions vary by coverage and state. Read your certificate(s) carelully for full details. You are free to cancel any time. Premium rates are subject to change. Rates disclosed are accurate as of the printing date
this disclogure. The underwriters referenced helow reserve the right 1o modify the terms and conditions of the insurance certificate(s) upon written notice and subject to state regulations.
COVERAGE 15 MOT AYAILABLE IN: AL AZ, AR, CA, T, 15, 1A, JIE, JID, MA, BN, ME, NS, NC, O, BELTX, YT VA
e COVERAGE: 1 ihe Signing Individual or hisfher joint cardinember (joint cardmember must be spouse or business partner in GA and NM; if no joint cardmember, then spouse) die, Chargegard will p.
t[;)e oﬁnsiundmg account balance as of the date of death, up io the policy maximurm of $10,000. Suicide is excluded except in MO, Life coverage ends at age 65 in HI; age 66 in 1A & WY and is replaced with Accident

cath coverage.
FMSARBILITY AUNERIPLOYMEN T COVERAGRE (applies only to you, the Signing Individual): 1Tyou become totally disabled or involuntarily unemployed, Chargegard will make your scheduled minimum monthly paymer
subject to the policy maximuom of §10,000. You are eligible for these coverages iF employed 30 hours or more a week or as otherwise required by siate law (in PA, employed at least 9 months of the year) in a non-seasor
oceupation (seasonal restriction doces not apply to disability in CO, M1, M, M, NM, NY, OR, PA, 5C, UT, & W1 to unemployment in CO, MI, M1, N, NY, PA, SC, UT & WI). Benefits begin after 30 consecutive days
unerployment or disability and ate reironctive to the first day of loss, Benelits are based on the outstanding balance as of the date of loss and will continue untit your balance on that date has been paid off, you retu
io work, or you reach the maximum limits of the masier policy, whichever oceurs first, Unemployment benefits are limited to 12 months in PA. In NY & PA, disability benefits are not payable for preexisting conditio
treated within 6 months prior o the effective date. In PA, disability benefits are noi payable for pregnancy, flight in non-scheduled aireraft or self-inflicted injuries. Unemployment excludes self-employment in
unemployment excludes labor disputes/strikes in 11 & NY. Retirernent is not covered. Parchases made after the date of loss will not be covered until you return to work.
GEMERAL PROVISIONS: Maximum enrollment age is 69, except: 64 in WA &WI; 65 in CT, 1A, 1D, NY, OR, PA &WY; 70 in FL, Ml & MO; 71 in NM. Coverage terminates at age 65 in WA & WI; 66 in CT, 1D, NY, OR & F
The monthly premiurn charged fo your credit card account will be 66¢ per $1060 of your ouistanding balance, except: 39¢ in CO; 48.1¢ in C1: 63.8¢ in GA; 57.5¢ in HI; 57.7¢ in IA; 63.7¢ in MI; 46.9¢ in NH; 64¢ in NM; 31¢
NY; 64.8¢ in NI 59.4¢ in OR; 45.1¢ in PA; BA.2¢ in SC; 62.6¢ in UT S 23¢ in W 606 1010, MO, WA 8 WY,
Coverage is underwriiten by American Bankers |ite Assurance Company of Florida (ABLAC) and American Bankers Insurinee Company of Florida (ABIC), 11222 Ouail Roost Drive, Miami, FL 33157-6596. In NY, life ai
disability coverage is provided by Bankers American Life Assurance Company, Administraiive Office, Syracuse, NY. The creditor has a financial interest in the sale of this insurance. Coverage for life and disability
provided under form nubers AAZ236-PL, AA2TEPL, ABSR28P0-A85, BAZOS1-PL, ABSESHPO-0263 and BA2016PD-0795. Coverages are only available as a package. If you cancel within 30 days of receiving yo
certificate, we will retund your preinium,
This insurance product is not a deposit, nor s it insured or guaranieed hy the FDIC, Advanta National Bank or any Federal Government Agency. We may not condition your extension of credit on either: your purcha
ol an insurance product from us or our affiliates, your agreement not to obiain insurance from an unaffiliated entity, or a prohibition on your obtaining insurance from an unaffiliated entity.
D.C. residents: 1tis a crime to provide false or misleading information to an insurer for the purpose of defrauding the insurer or any other person. Penalties include imprisonment and/or fines. In addition, an insurer m.
deny insurance benefits if false information materially refated to a claim was provided by ihe applicant.
*State availability is subject to change. Credit protection is not available in Alahama.

HRAERPCRVART IMFORMATION ON CHARGEGARE LEMI

BUSIMESSES LOCATED IN: AZ, AR, CA, N, IS, LA, WE, MD, WA, VN, NE, MJ, NC, OK, Bi, TX, VT, VA
The Credit Saver protection described below is available only to businesses with primary addresses in one of the states listed above. Businesses with primary addresses in other states please refer to the Chargega
Summary of Insurance Coverages above for information ahout the credit protection plan available in your state.”

_ GUIRBAARY OF CREDIT SAVER PROTECTION ) . .

IRAPORTANT IMFORMATIORN ORECREDN SAVER PROVECTION: Before enrolling in the opiional Credit Saver protection plan, please read this disclosure. You understand that you are free to discontinue covera
at any time and are not obligated to obtain ihis protection from Advania Bank Corp. ("ABC”} and may obtain protection from another third party. Cost is 70¢ per $100 of the cardholder’s monthly ending balance.
COVERAGE 1S MOT AVAILARLE IN: AL, AR ©O, €8, 19K, DG, FL, GA, 1, 10, 1, 04, B, M, S, MO, M, NV, MH, MM, MY, ND, OH, OR, PA, SC, SD, TN, UT, WA, WV, Wi, Wy
LIFE PROTECTION: I the Signing Individual dies, ABC will waive his/her account balance (up 1o the amount of the total credit limit or $10,000, whichever is less) on his/her account at the date of death. If a death lo
is filed, as long as the Credit Saver fee is accepted and the individual was employed on a full-time basis (30 hours or more a week) on the date of loss while enrolled in the plan, the loss is valid for consideration. Al
will not waive the Signing Individuals account balance in the event of suicide whether the Signing Individual was sane or insane at the time of death.
VINIERPLOYRENTADISABILITY PROTECTICN: It the Signing Individual was employed at least 30 hours a week in a non-scasonal occupation and becomes involuntarily unemployed and/or disabled and is unak:
to perfornt any work or sewvices for wages or profits, and remaing unemployed andfor otally disabled for a period of 30 consecutive days, ABC will {subject to exclusions) suspend the Signing Individual’s payme
obligation to make the required minimum monihly paymeni on their account balance as of the date of unemployment and/or total disability, including finance charges. ABC will also waive the Credit Saver fees on tl
Signing Individual's account for up i 12 months or until he/she retuns o work for wages or profits, whichever comes first.
PLAN EXCLUSIONS: The Signing Individual's payment obligation will not be suspended and Credit Saver fees will not he waived if unemployment is the result of willful or criminal misconduct, organized lab
dispute, or business failure or it iotal disability is the resuli of o condition for which ihe cardholder saw, or was under treatment by a physician or chiropractor both within the six months preceding and six mont
after the effective daie of benefits. I involuniary unemployment beging within 60 days of the effective date shown on the cardholder Amendment, the entire payment will be refunded, and no benefits will be due. Yo
nay not use your Account to make any additional purchases or cash advances effective from the date you notify us of your intent to activate this Amendment and while it is in effect. Charges made after the date
disability or involuntary unermpltoyroent are your respongibitity and will not be subject 1o the amendinent,
This staternent containg a general description of Credit Saver plan henefits and exclusions. Read your cardholder Amendment carefully for a complete explanation of plan definitions, terms, conditions, and exclusior

*Gtate availability is subject to change. Credit proteciion is not available in Alabama.
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Appendix 14

Monthly Outstanding Balance Credit I nsurance
Sold In Connection with Open-End L oans



Year
1995
1996
1997
1998
1999
2000

1995
1996
1997
1998
1999
2000

1995
1996
1997
1998
1999
2000

Countrywide Credit Insurance Open End, Monthly Outstanding Balance

Written Premums and Paid L osses, 1995-2000

Total
$1,632,186,777
$1,765,198,197
$1,877,251,869
$2,092,386,996
$1,958,016,017
$1,965,461,753

$669,000,320
$749,765,615
$751,095,268
$845,476,852
$778,245,715
$733,528,887

41.0%
42.5%
40.0%
40.4%
39.7%
37.3%

Life
$538,019,521
$593,734,426
$553,134,852
$590,657,763
$571,455,260
$581,073,953

$323,857,129
$357,687,888
$344,594,251
$359,132,638
$353,130,951
$333,955,416

60.2%
60.2%
62.3%
60.8%
61.8%
57.5%

Disability
$694,828,469
$754,528,401
$728,510,763
$847,513,207
$826,730,390
$834,514,909

$288,619,738
$327,408,735
$335,131,978
$413,872,596
$382,919,621
$364,046,406

41.5%
43.4%
46.0%
48.8%
46.3%
43.6%

Unemployment
$399,338,787

$416,935,370
$595,606,254
$654,216,026
$559,830,367
$549,872,891

$56,523,453
$64,668,992
$71,369,039
$72,471,618
$42,195,143
$35,527,065

14.2%
15.5%
12.0%
11.1%
7.5%
6.5%
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